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FOREWORD
The Hon. Mr. Justice M.D. Kirby,
Chairman of the Australian Law Reform Commission.
The Federal Idea
Some writers trace the history of federalism to the city states of ancient
Greece. The Achacan and Lycian Leagues of the second and third century
B.C. established strong common authorities in communities linked by treaty.
Other observers find federal elements in the treaties which bound together
certain city states ofMedieval Europe. Geoffrey Sawer in Modern Federalism
points out that it is relatively easy to trace federal elements in earlier
communities, now that modern federalism has been developed. But it was the
establishment of the United States of America by the leaders of the Thirteen
Colonies which laid the basis for modern federalism: one of the most
persistent legal and political phenomena of the last two centuries. It is not too
much to say, with Sawer, that the originators of American federalism come as
close to a band of philosopher kings as any who have taken on the task in
human history to establish a new, revolutionary, innovative and workable
form of government.
The inﬂuence of their idea is still working its way through the political
institutions of the world. Frenchmen and New Zealanders rarely understand
the federal system. In only five countries, the United States of America,
Canada, Australia, West Germany and Austria does it exist in full rigour.
There are other unions which have strong federal features: Switzerland, India,
Malaysia and Nigeria. In Britain, discussion of devolution, and the solution of
Scottish and Irish nationalism revolves around the adoption of a federal
constitution of some sort. The European Communities and the direct election
of a European Parliament represent an incipient phase in a move towards
some form of European federalism. Even the USSR. and Yugoslavia appear
to be moving towards constitutional arrangements which are not federal in
form only.
In Australia, there is occasional desultory talk of rearranging the federal
compact or redistributing the powers among central, state and local
government. Attempts at constitutional change by referendum have not been
notably successful in Australia. Attempts to get agreement amongst the
political leaders of the Commonwealth and the States have also not proved
notably successful. In these pages, Senator Durack, Federal Attorney-
General, discloses the efforts, largely unsuccessful so far, to interest the States
in participation in a Commonwealth Human Rights Commission. Assistant
Commissioner Watt of the Federal Police recounts the co-operation between
Federal and State Police in Australia. But underlying some of his comments
are the tensions and difficulties that occasionally plague the relations between
Federal and State law enforcement officers.
When the Australian Constitution was negotiated, no agreement was
reached, as in Canada, to commit to the Federal Parliament the general power
with respect to enacting the criminal law of Australia. But it is not accurate to
 
  
10
say, as the Privy Council said too widely in Oten' v. The Queen (1976) ll
A.L.R. 142, 145, that:
The legislative power of the Commonwealth of Australia does not
extend to criminal law. That lies within the competence of the States.
The Commonwealth has, and has frequently asserted, constitutional power to
enact criminal laws in support of and incidental to other heads of power
conferred on it. But the administration of criminaljustice in Australia remains
overwhelmingly a State business. The preponderance of the States is, in fact,
encouraged by the way in which the Commonwealth has utilised State
resources. As a result of the autochthonous expedient, Commonwealth
offenders are, outside the Territories, almost without exception, tried before
State courts. For those who are convicted, the sentence is almost universally
imposed and reviewed by State judicial officers. Pursuant to s.120 of the
Constitution or, in the case of Territories, an Executive agreement, convicted
offenders are received for detention in State prisons. For statistical purposes,
very few distinctions are made for federal crime Probation and parole are
frequently supervised by State welfare officers.
Three developments, elaborated in the seminar, suggest that we have
come to a watershed in the consideration of federal crime in Australia. The
first is the establishment of the Federal Court of Australia, with its appellate
and original jurisdiction in certain federal criminal matters. The second is the
establishment of the Australian Federal Police, represented at the seminar by
Assistant Commissioner AJ. Watt. The third is the reference which Attorney-
General Durack has given to the Australian Law Reform Commission to
inquire into and report upon the reform of the law governing the sentencing
and punishment of federal offenders in Australia.
Federal Crime in Australia
The reference to the Law Reform Commission is the catalyst. Senator
Durack explained in his written paper that his aim in giving the reference was
to secure a report that would assist all those involved in the administration of
criminal justice in Australia. Because State courts exercise federal
jurisdiction, any reform of Commonwealth laws and practices in relation to
federal offenders is bound, whilst we preserve these constitutional
arrangements, to impact the State system. In his oral comments, the Attorney
explains how he was moved to give the reference because of concern expressed
to him by magistrates about the lack of sentencing alternatives available to
them in respect of Commonwealth offenders. Furthermore, the growth in
federal crime has meant an increase in the numbers and complexity of parole
decisions which the Attorney-General must personally consider, under
present Commonwealth parole arrangements.
Professor Chappell’s paper is important because it represents one of the
ﬁrst attempts to describe the discrete area of federal crime in this country. The
lack of separate data on federal crime is only equalled by the poverty of
national crime statistics generally in Australia. Professor Chappell outlines
the steps taken by the Australian Law Reform Commission to secure data
from which it could understand the patterns and trends in federal crime. The
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results make fascinating reading. From an examination of police files and
other records, and with the help of the Australian Bureau of Statistics, a
number of features have emerged which suggest that federal offenders have
special characteristics. There are more female offenders than in the general
offender population. There are fewer young offenders. The great bulk of
offenders are charged with what may be termed “white collar” offences: fraud,
forgery, false pretences and misappropriation. Other contributions to the
seminar suggest that the growth area of federal crime is concerned with
offences under the health insurance legislation. In the space of a few years,
such offences have increased from less than one percent of Federal Police
business to nearly one third.
Numerous difficulties in administering the federal criminal law are
outlined. The operational problems of joint exercises with State forces are
mentioned. So too are the tensions that exist even within the
Commonwealth’s sphere, where law enforcement functions are performed by
non-policemen. The difficulty which police face in enforcing laws that are not
generally supported by the community is mentioned by Mr. Watt. The need
for a comprehensive review of the criminal offences in federal legislation is
stressed by Professor Chappell.
Senator Durack outlines a number of initiatives taken in the federal
sphere in matters relevant to the criminal law. Although the establishment of a
single system of Australian courts is declared “futuristic” a number of other
important reforms are said to be closer. These include:
" Reform of criminal investigation by Federal Police following the Law
Reform Commission’s report Criminal Investigation (ALRCZ) I975;
"' Reform of sentencing and punishment of Commonwealth offenders,
now referred to the Commission;
“ Review of the transfer of prisoners between the States, which is now
under consideration by the Standing Committee of Attorneys-General.
Not only would this permit a prisoner to serve his sentence in closer
proximity to supportive family and friends. It might also avoid
problems of aggregate sentencing identiﬁed in these pages by Professor
Shatwell.
“ A general review of the Crimes Act 1914 (Cth) has been initiated in the
Federal Attorney-General’s Department.
These and other initiatives taken stress the limitations on the Commonwealth.
Here is no bold, conceptually tight approach to the reform of the
administration of criminal justice. Because of its constitutional limitations,
the Commonwealth’s involvement, is and for the foreseeable future will
continue to be, a limited one. The figures produced by Professor Chappell,
however, suggest that its sphere is growing. It is unlikely that it will long
remain possible for the Commonwealth to continue the improvised course
adopted to date. The pressure for the Commonwealth to accept greater
responsibility for the administration of its area of criminal justice already
exists and is likely to increase. There are already distinct features in
Commonwealth crime. The likelihood is that it will grow in new, non-
traditional areas, such as white collar crime generally, computer crime,
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terrorism and narcotics law enforcement. The special features will
increasingly call into question the acceptability of the current improvisations.
The Philosophical Quandary
Identiﬁed in this seminar is a philosophical quandary which lies at the
heart of any federal arrangement, particularly one such as we have adopted in
Australia by which a great part of the Commonwealth’s criminal concerns are
handed over to State ofﬁcers. Mr. Justice Roden points out, in a contribution
from the ﬂoor, that any concentrated effort to reduce disparities in the
treatment of federal offenders from State to State is likely to result in equally
undesirable disparities within a given State, if federal offenders and State
offenders are dealt with in a different way. It will be difﬁcult for judges to
apply different standards, depending upon whether or not they are exercising
federal jurisdiction. It will be difficult for prisoners in adjoining cells,
punished differently for similar offences. The possibility of confusion and
even unrest is raised as a spectre. Against this, Professor Chappell presents a
compelling case for the removal of the inequity of dealing differently with
Commonwealth offenders, depending upon the State jurisdiction in which
they are tried. Without embracing absolute determinism in sentencing, it is
difficult to justify signiﬁcant disparities in the treatment of like
Commonwealth offences in different parts of the one country. Professor
Chappell spells out suggested solutions to this quandary, one of which is the
development of an entirely separate criminal justice system, with federal
magistrates and federal prisons : an exclusive system akin to that of the United
States. We may come to this. But it seems more likely that we will persist with
the autochthonous expedient for a while longer, remembering that it is said to
be the one original idea of our Antipodean federal system.
Federal Virtues and Talents
The subject matter of this seminar is therefore novel and timely. It is
perhaps a remarkable thing that it has taken nearly eighty years of Australian
federalism for us to begin the understanding of federal crime. When, at last, it
is examined, it is found to have peculiar features. It is also growing rapidly and
likely to continue to expand. The calls for the abandonment of federalism and
the adoption of a centralised system of government seem fewer today than
once they were. Whether this arises from resignation about the difficulty of
securing constitutional change in Australia or from a positive conviction that
federalism permits decentralisation of control and local experimentation, is
not debated here. Professor Sawer, evaluating it, called federalism “a
prudential system” best suited to the relatively stable, satisfied societies of
“squares” such as abound in Canada, Australia, West Germany and Austria
and probably still constitute the majority in the USA. “It is not”, he declares,
“a swinging system”, although he was prepared to concede a preference for“a
moderately incompetent afﬂuent federalism than. . . any centralised
system”.
The focus of the debate in this seminar is upon those aspects of federal
incompetence and inconvenience that cause injustice. To identify areas of
injustice, and the other problems of crime in a federal system, it is first l—_—,,,
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necessary to map out the realm of Commonwealth crime. The papers and
discussion in this seminar represent a useful, if somewhat belated,
introduction to a topic ofwhich we will hear more. Simon Bolivar, liberator of
the Hispanic Americas declared:
Among the popular and representative systems of government, I do not
approve of the federal system: it is too perfect and it requires virtues and
political talents much superior to our own.
Whether we can solve the problems of crime in a federal system identified in
these pages depends upon whether we in Australia have the virtues, talents
and, I would add, imagination and patience, of which Bolivar despaired.
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INTRODUCTION TO SEMINAR
The Honourable Sir Lawrence Street,
Chief Justice, Supreme Court,
New South Wales.
The topic “The Problem of Crime in a Federal System" is ofincreasingly
critical importance in our Australian nation. The question is essentially how
to resolve the handling of crime throughout the whole spectrum, from the
police force on through the courts and then on into the penal system, in a
nation which is divided into States with a Federal government presiding at its
centre. The problems have not been solved with ultimate satisfaction in
America or, indeed, in any other country in the world where there is a federal
system. We are not concerned tonight with an evaluation of the advantages
and disadvantages of a federal system. Rather, we are concerned with the
practical elements that inhere in a constitutional structure such as we dwell
under in Australia.
 
l5
ADMINISTRATION OF CRIMINAL JUSTICE
IN A FEDERAL SYSTEM
Senator Peter Durack Q. C.
Attorney-General, Commonwealth of Australia.
There is obviously more than one solution to the question how criminal
justice should be administered in a federal system and it is worthwhile to
examine brieﬂy the solutions chosen in some other federal systems.
The Canadian Constitution vests the responsibility for criminal law and
procedure in the Federal Parliament. The jurisdiction to try offences against
the criminal law has, however, been vested in courts of the Provinces.
The United States Congress, like the Australian Parliament has no
general power to legislate in respect of criminal law. While the Congress has
express power to legislate against treason, counterfeiting of United States
securities and coin, piracy and felonies on the high sea and offences against
international law, Federal criminal law extends to many other matters.
Jurisdiction to try these federal offences is vested exclusively in Federal
courts.
The path chosen by Australia differs again. No power to legislate as to
crime as such is vested in the Federal Parliament. But it is well established that-
the Commonwealth Parliament may enact penal provisions designed to
secure the effective operation of Commonwealth laws and the protection of
the Commonwealth and its property. In relation to federal jurisdiction, the
draftsmen of the Australian Constitution, aware of the difficulties that had
arisen in the United States and the population differences of the two countries,
chose a course different to that taken in the United States.
The Commonwealth Constitution provides that federaljurisdiction may
be exercised by the High Court, Federal Courts created by the
Commonwealth Parliament and State courts chosen to be invested with
federal jurisdiction. This has been called by the High Court the
autochthonous expedient. By and large, up to this stage of the nation’s
development, this course has served Australia reasonably well.
Until 1914, the Commonwealth had no Crimes Act or a general criminal
statute although a number of Commonwealth statutes, particularly the
Customs Act I901, made provisions for a variety of criminal offences.
Common Law Federal Offences
A basic question arises whether there are any common law Federal
offences. This question is still of interest and, in rare cases, concern, despite
the passage of the Crimes Act. For instance it may well have arisen in the
proceedings brought by Mr. Sankey against Mr. Whitlam and others in
Queanbeyan Court of Petty Sessions. The proceedings initially comprised
allegations of conspiracy contrary to section 86 of the Crimes Act— clearly a
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Federal offence — and a common law conspiracy to deceive the Governor-
General.‘ .
The High Court in Sankey v. Whitlam, held that there could be no
offence on the facts alleged against section 86 of the Crimes Act. The
committal proceedings therefore were in the end concerned only with an
alleged common law offence. Was that a Federal or State offence? The answer
to that question of course would determine, whether the Federal or State ‘
Attorney-General was the appropriate person to file an indictment if any
committal was made.
There is no clear authority on the subject, although dicta by Griffith C.J.
& Isaacs J. in R. v. Kidman (20CLR425) strongly support the proposition that
the Attorney-General of the Commonwealth may prosecute on indictment a
common law offence of conspiracy to defraud the Commonwealth. The
possibility of other common law offences come to mind such as bribery of a
public officer.
In the event the question did not arise in the Queanbeyan proceedings,
but I had formed the view that any such offence known to the law involvinga
Commonwealth official would be a Federal offence and indictable by the
Attorney-General of the Commonwealth. This conclusion does of course raise
other difficult and important questions such as whether such an offence falls
within section 80 of the Constitution and whether a State Court of Petty
Sessions would have the power to hear the proceedings.
Commonwealth Crimes Act
A considerable number and variety of offences were established by the
Crimes Act 1914 but the Act is not, in the usual sense of the expression, a
Criminal Code. For instance, section 4 recognizes and applies the principles of
the common law with respect to criminal liability in relation to the offences
against the Act.
Until recent years it had been thought that, where an'act represented an
offence against the Crimes Act and also an offence against a State law, it might
be prosecuted under either law. However, in Queen v. Lowenthal; ex parte
Blacklock (1974) 131 C.L.R. 338, the High Court held that the relevant
provision of the Crimes Act (section 29) operated to the exclusion of the
comparable State provision.
Offences against the Crimes Act and other Commonwealth criminal
provisions are dealt with in the courts of the States (sub-section 39(2) of
Judiciary Act 1903 and section 85B of the Crimes Act). Further, by section 68
of the Judiciary Act 1903 and later by section 85E of the Crimes Act, the laws
of the relevant State with respect to the arrest and custody of offenders and the
procedure for: ,
(a) their summary conviction;
(b) their examination and commitment for trial on indictment;
(c) their trial and conviction on indictment; and
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(d) the hearing and determination of appeals arising out of any suchtrial or
conviction or out of any proceedings connected therewith,
and for holding accused persons to bail apply, so far as they are applicable, to
a person who is charged in that State or Territory with a Commonwealth
offence.
This system of administering federal criminal justice has, by and large,
proved satisfactory and basically remains unchanged to the present day.
Power to Initiate Proceedings
The first and fundamental question is: who has the power to initiate
criminal proceedings on behalf of the Commonwealth. It- seems clear, and has
never been challenged that the prerogative powers exercised by the English
Attorney-General in the name of and on behalf of the Crown, were
transmitted to the Commonwealth by virtue of the Constitution. Presumably,
the English constitutional right of a private citizen to initiate a criminal
prosecution was also transmitted, although that is now clearly established by
section 13 of the Crimes Act 1914. .
It is commonly said that the Attorney-General has the overall
responsibility for the administration of criminal justice. This is certainly true,
but his powers to initiate proceedings are exercised .by presentation of an
indictment. Whether his prerogative powers were wider, it now seems clear
that they are conﬁned by sections 69 and 71A of the Judiciary Act.
The actual initiation of the criminal processes in the overwhelming
majority of cases is by a public official although brought in his own name. The
question is unresolved whether he is doing so as a private citizen or as a
Government official. The Attorney-General’s power to control these
proceedings essentially comes from his position as a member of the
Government and his ability to provide the legal services necessary to pursue
the prosecution.
This distinction is far from academic as I learned after a great deal of
thought, study and advice in relation to the same proceedings in the Court of
Petty Sessions, Queanbeyan, initiated by that wellknown private citizen, Mr.
Danny Sankey. It seemed to be widely assumed that the Attorney-General
could take over the committal proceedings in this case. How he did so was
perhaps not so clear and at times I had visions of myself being expected to
stride into the Court in some Cromwellian fashion and put an end to them.
I formed the very clear view that the powers, at least of the
Commonwealth Attorney-General, are not so magniﬁcent and unconﬁned.
Apart altogether from other consideratiOns, it would have been quite wrong
for me to have asserted a power which in my opinion was highly doubtful.
Administration of the Law
At the heart of the administration of criminaljustice at both the Federal
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and State level are the Courts. The “store front" of the judicial system is the
Magistrates’ Court.
Courts of Petty Sessions in the hierarchy of the Australian legal system
have always played a prime role. They are the grass-roots of the legal system;
they set the image in the mind of the ordinary citizen of how a court operates.
The ordinary citizen is unlikely to become involved in litigation in the High
Court or the Supreme Courts but there is a better than even chance that he will
at some time, either as a litigant or a witness have some contact with the
Magistrates’ Courts.
The work in Courts of Petty Sessions has increased tremendously over
the last five years. They are playing an ever increasing role in the
administration of both civil and criminal justice in Australia.
It is in this area of the criminal justice system in Australia where we see
real and actual co-operative federalism in action. Leaving aside the
Territories, there are no Courts of Petty Sessions created by the
Commonwealth Parliament to administer its criminal laws. The Common-
wealth Parliament has, under section 77 of the Constitution, invested State
Courts with federal jurisdiction under the Judiciary Act and under other
special Acts, such as the Crimes Act. The High Court has held that, in
investing State Courts with federal jurisdiction, the Commonwealth must
take the State Court as it finds it and, accordingly, the constitution and
organization of State Courts dealing with criminal matters affecting the
Commonwealth is a matter for the States.
One System of Courts
While the present system of distinguishing between state and federal
jurisdiction has operated reasonably well in the past, there is now a question
whether, at this stage of Australia’s legal and social development, there should
be one judicial system in Australia. This system would be neither state nor
federal, but a system of Australian Courts administering the total body of the
law whether derived from the common law, from the statutes of a State
Parliament, or from the statutes of the Commonwealth Parliament.
The suggestion for one system of courts was examined in considerable
detail last year by a specialist committee of the Australian Constitutional
Convention. Its recommendation was that there should be a unified system of
courts to be called the Australian Courts.
This was supported by a narrow majority in the plenary session of the
Constitutional Convention in Perth last year. However, I regard this
proposal as futuristic and prefer to work for a co-ordinated court system
which seems to be more obtainable.
Disposition by State Courts of Federal Offenders
. While, in general, State procedures and evidentiary provisions are
applied in the trial of persons prosecuted in State Courts for federal offences
 
19
the maximum sentence that may be imposed upon conviction is determined by
Commonwealth legislation. Conditional release of a Commonealth prisoner
is governed by Commonwealth law, that is, the Commonwealth Prisoners Act
1967 and the Crimes Act. However, it should be noted that the former Act
basically applies the relevant State law.
Movement Towards Reform
Since the beginning of the current decade, successive Commonwealth
Governments have seen the need to review comprehensively the
Commonwealth criminal justice system. Apart from the deﬁciencies that have
come to light in the day to day operation of the present system, Governments
have been mindful of international developments, particularly in other
common law countries.
A comprehensive review of the Commonwealth criminal justice system
has been under way in recent years. In 1973 the Australian Law Reform
Commission was established by the Law Reform Commission Act 1973. For
the purpose of today’s discussion it is relevant to note section 7 of the Act
which is in the following terms:
In the performance of its functions, the Commission shall review laws to
which this Act applies, and consider proposals, with a view to
ensuring —
(a) that such laws and proposals do not trespass unduly on the
personal rights and liberties and do not unduly make the rights
and liberties ofcitizens dependent upon administrative rather than
' judicial decisions; and
(b) that, as far as practicable, such laws and proposals are consistent
with the Articles of the International Covenant on Civil and
Political Rights.
It is also relevant to note the requirement in section 6 of the Act that, in
the exercise of its functions, the Commission should have regard for proposals
for uniformity between laws of the Territories and the laws of the States.
Criminal Investigation
Following the establishment. of the Commission under the Chairman-
ship of Mr Justice Kirby, the Commission was given its first referenCe for the
review of the Commonwealth criminal investigation processes. The Criminal
Investigation Bill, which was broadly based on the Commission’s Report, was
introduced into Parliament on 24 March 1977 but lapsed with the dissolution
of Parliament in November of that year. The Bill has attracted-comments and
criticisms from a large number of individuals and organisations representing a
variety of interests. It is now being reviewed to determine what changes should
be made to it to take account of those comments and criticisms.
Sentencing
There is a move towards reform in the area of sentencing. It should be
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noted that Commonwealth law does not at present apply State law as to
sentencing. The sentencing options now provided by Commonwealth law are
a term of imprisonment, a ﬁne, conditional release and disposal of a charge
~ without proceeding to conviction.
In the interests of uniformity, there is a need to formulate principles and
guidelines for the imposition of prison sentences. Other matters for
consideration are whether there is a need to provide additional sentencing
options. Accordingly, on 13 August 1978 I asked the Law Reform
Commission to examine in depth the principles involved in sentencing
offenders.
In the examination of the principles of sentencing, I asked the
Commission to take into account:
0 the costs and other unsatisfactory characteristics of punishment by
imprisonment;
0 the desirability of ensuring that offenders against a law of the Common-
wealth receive uniform sentences;
0 whether principles and guidelines for the imposition of prison sentences
should be formulated;
0 the interests of the public and the victims of crime; and
0 whether existing laws providing alternatives to imprisonment are
adequate.
A major task of the Inquiry will be to examine the need for greater
uniformity in sentencing. The Government feels that it is desirable that, as far
as possible, people being dealt with under Commonwealth law should be
treated uniformly throughout Australia.
The recommendations will take into account the need for uniformity
between the laws of the Territories and the laws of the States.
I believe that the Report will assist greatly all those involved in the
administration of criminal justice in Australia, particularly judges and
magistrates, who are constantly being confronted by the problems inherent in
sentencing. A number of useful research papers has been issued.
Another major reform in the area of criminal justice was effected by
Commonwealth Parliament earlier this year in relation to crimes at sea. The
desirability of reviewing the existing law relating to offences at sea was
referred to by the Chief Justice of the High Court, Sir Garﬁeld Barwick, in
1974 in the case of The Queen v. Bull 131 C.L.R.203. He observed (at page
235) that it is inappropriate today that the power of a court in Australia to try
extra-territorial offences should be derived from and be limited by Imperial
legislation. In 1977 in the subsequent case of Oteri v. The Queen 51 A.L.J.R.
122, the Privy Council drew attention to a feature of the existing law in the
following terms:
It may at first sight seem surprising that despite the passing of the
Statute of Westminister, 1931, and the creation of separate Australian
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citizenship by the British Nationality Act 1948 (Imperial) and the
Australian Citizenship Act 1948-1973 (Commonwealth). . . Parliament
in the United Kingdom when it passes a statute which creates a new
criminal offence in English law is also legislating for those Australian
passengers who cross the Bass Strait by ship from Melbourne to
Launceston.
The Crimes At Sea’Act 1979 is designed to correct that position in
situations coming within the Commonwealth’s constitutional powers. Its
purpose is to apply the criminal laws of an appropriate State or Territory to,
and in relation to, offences on or from Australian ships on overseas, inter-
State and Territory voyages and in foreign ports, and in certain limited cases
to offences on or from foreign ships; also to apply the criminal laws of the
adjacent State or Territory to, and in relation to, offences in offshore areas
under Australian jurisdiction outside the territorial sea.
A model complementary State Bill has been prepared to deal with intra-
State voyages and offences within the territorial sea. Victoria and the
Northern Territory, which is treated as a State for purposes of the
complementary scheme, have alreadyenacted legislation based on the model
Bill. The extra-territorial application of speciﬁc federal criminal laws, such as
those relating to customs offences, will continue to be dealt with as now under
the specific Commonwealth legislation in question, for example, the Customs
Act, and are not embraced by the present proposal.
The Crimes At Sea Act will come into operation on a date yet to be
proclaimed. It is intended to bring the entire Commonwealth State legislation
package into effect on the one day.
Parole Orders
The Standing Committee of Attorneys-General has been looking closely
at the question of parole orders. I hope that by the end of this year we will see
the finalisation of a scheme whereby persons released on parole in one State
might move to another State. This would only happen if the receiving State
agrees to it. In such a case, the parole order of the sending State would be
registered in the receiving State and becomes to all intents and purposes an
order of the receiving State.
Transfer of Prisoners
Many of us engaged in the investigative and prosecution stages of the
criminal justice system tend, on occasions, to overlook the problems that arise
after a person goes to prison or is released on parole. The Law Reform
Commission is, as I mentioned, looking at those problems. One aspect that I
feel deserves special mention here is the issue of the inter-State transfer of
prisoners.
Requests are received by my Department from time to time from
Commonwealth prisoners in one State to be transferred to another State for
one reason or another. Mainly, the offender wishes to undergo his sentence
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nearer to his family. The State Attorneys-General and I are currently
considering proposals for a scheme under which prisoners may be transferred
from one State to another for rehabilitation purposes. While a number of
aspects of the scheme have yet to be settled, I have asked my Department to
give the matter close attention.
In addition, the Attorneys-General are also considering a scheme for the
transfer of persons serving sentences in one State to another for the purpose of
being dealt with on charges outstanding in the second State. The
establishment of such a scheme will go a long way to assist in the rehabilitation
of offenders who, after being sentenced in one State, find themselves in the
hopeless position of having to wait out that sentence knowing full well that
upon release they will be extradited to face the possibility of another sentence.
The problems in this area also flow through to the welfare and correctional
agencies charged with the care of the prisoners involved.
Consideration is also being given to overseas arrangements for the
transfer of prisoners. Preliminary negotiations have already taken place with
Canada. Discussions with other countries, particularly New Zealand, Papua
New Guinea and the United Kingdom are contemplated and will be held when
progress on an arrangement at the inter-State level is further advanced.
Crimes Act 1914
My Department is currently undertaking a general review of the Crimes
Act. That task will take some time to complete. Nevertheless, should anybody
with a particular interest in any aspect of the Act feel that they have a
comment that could assist in that review, he or she could pass it on to my
Department for consideration.
The Establishment of the Federal Court
The Federal Court of Australia was established by the Federal Court of
Australia Act 1976. The Court replaced the Federal Court of Bankruptcy and
the Australian Industrial Court and took over some of the appellate and
original jurisdiction of the High Court. Apart from its jurisdiction in relation
to offences under the Bankruptcy, Conciliation and Arbitration and Trade
Practices legislation, the criminal jurisdiction of the Federal Court forms part
of the appellate jurisdiction of the Court. In its role as the Court of Appeal
from Territory Supreme Courts, the Full Court of the Federal Court
functions as a court of criminal appeal. Whereas there were limitations on the
right of appeal from a conviction or indictment before a Territory Supreme
Court to the High Court — an appeal as of right lay only where a question of
law only was involved — there is no limitation on the right of appeal in a
criminal matter from a Territory Supreme Court to the Full Court of the
Federal Court.
The Powers of the Full Court of the Federal Court, in exercising the
appellate jurisdiction of the Court, are set out in sections 27, 28, 29 and 30 of
the Federal Court ofAustralia Act. In relation to criminal appeals, section 28
empowers the Full Court to set aside the verdict and judgment in a trial on
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indictment and order a verdict of not guilty or other appropriate verdict to be
entered. Section 28 also empowers the Full Court to increase or decrease the
sentence or to substitute a different sentence in an appeal, whether by the
Crown or by the defendant, against sentence. This provision is designed; in
part, as a deterrent to unmeritorious appeals against sentence by a defendant."
Conclusion
I have raised with you-some of‘the problems confronting us and some of
- the projects we havein mind to improve the administration ofcr1m1nalJust1ce
at the Federal level.
There was a time when Federal law did not impinge as much on the lives
and activities of the community and when investigation and prosecution of
Federal offences were relatively uncomplicated.
In a society which is becoming increasingly complex, more sophisticated
methods are being used by the unscrupulous to cheat the system. To ensure
that the system can cope, Governments will not only need people who are
dedicated to the enforcement of the law but also that these people have the
necessary knowledge and skills with the technical support made available.
Governments must be alert to the sophisticated schemes and not shirk
from reviewing the traditional rules regulating the system ofjustice. Many of
the problems will be solved only as a result of imaginative thinking inside and
outside of Government. It is to an Institute such as yours that Governments
turn to for workable suggestions and solutions. I am sure we shall not be
disappointed.
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PRESENTATION OF PAPER
Senator Peter Durack, Q. C.
The paper raises some of the broad questions which occurred to me
when I was asked to speak on the subject. I appreciate that there are some very
detailed and very complicated technical problems that arise not only in the
judicial area, but in the investigative area as well, and I think it is valuable that
a senior officer of our new Federal police is contributing to this seminar. It is
commonly thought that as Attorney-General I am responsible for the Federal
police. I do have the overall responsibility for the administration of the
criminal law, but, nevertheless, the detailed matters in relation to
investigation are, of course, matters for the police and Mr. Watt will fill out
some of the more “grass roots" problems.
I have endeavoured to deal with the matter in a general way, and to
highlight a few of the questions and problems which I have had to face during
the last few years. I have also endeavoured to discuss some of the recent
developments and some areas where we are looking for reform.
It is clear from the experience of federal systems that there is no ideal
solution for the administration of the criminal law in a federal system of
government. As the Chief Justice has said the federal system itself creates
problems. It creates them right across the board of government. It certainly is
not confined to this one area. It is in the nature of the federal system that it
probably presents more complications, and certainly more legal complica-
tions, than a unitary system but that is not to say that these problems cannot
and in fact have not in the main been solved. Each federal system has had its
own methods of tackling the problem and as I mention in my paper the two
other most notable systems from our experience, the Canadian and the United
States federal systems, tackle the problem differently from each other and we
in turn tackle it differently from them.
I raised the question about the common law federal offence because it
occurred to me that there was, of course, a significant period at the early time
of our federation when we did not have a Crimes Act, and even now although
we have a Crimes Act it is by no means a criminal code. It does not purport to
be, and therefore there are residual problems which arise. In the Sankey case I
had a particular and very clear and practical problem that I had to face which
raised that question, and'I think it is a problem which can obviously arise from
time to time.
There are of course many problems with the Crimes Act itself, and I
understand that there will probably be some comment later in relation
particularly to Blacklock’s case. As I have indicated the Attorney-General’s
Department is reviewing the Crimes Act as a long term question and certainly
in due course we will be no doubt bringing forward a new Crimes Act or
substantial amendments to it. At this stage that is somewhat in the future and
there are no immediate plans for a new Crimes Act but these problems will be
considered in the general review.
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The very fundamental reliance that we have on the State court system
for the administration of the federal criminal law is the unique feature of our
system. It is one which we certainly have not any plans to change in any major
way. It is clearly not the only solution, there are other solutions which could be
adopted but the most important question is whether it works and it is certainly
working and workingsatisfactorily. There are some additional strains that
have been placed on it by the very great increase in the number of federal
prosecutions, and those have presented, and will continue to present, some
major problems but our approach has been to try and solve those problems
rather than to make any fundamental change.
There is of course the National Royal Commission on Drugs which I
understand has given consideration to these problems, and we are awaiting
the outcome with interest but, as I have said, the way in which the government
is tackling them at the moment is to maintain or retain the basics of our
system.
At the other end of the administration ofcriminal law, ofcourse, is what
is done with those who are convicted, what are the rules that apply to prisoners
regarding parole, to their transfer between States ( a problem of growing
proportions) and whether those who are on parole are able to move from State
to State.
There is also the question of the administration of the parole system in
relation to federal prisoners, and there is a very strong view that is being
expressed by the States that they should have the control or that the Parole
Board should have the control in this area rather than the federal Attorney.
Because of the increased number of federal prisoners there is a growing
burden for the Attorney-General of the Commonwealth to administer this
parole system, and just what the future of that should be is again a question of
consideration by a reference that I have given to the Law Reform
Commission, Australia. I will be waiting with great interest the report of that
Commission on that and on sentencing and generally. Although there could
be other ways of rationalizing the system of sentencing and treatment of
offenders there could be very fundamental changes in that area. Nevertheless,
my own approach would be to deal with the specific problems as they arise
rather than looking at any “root and branch” changes in the way in which we
have dealt with it.
Of great interest is the development of the Crimes at Sea legislation by
both the federal and state Parliaments. Here we have had a real federal
problem where the solution was not any really satisfactory solution at all. I
quoted in the paper the comment of the Privy Council in Oteri’s case, but it is
most surprising to find in this day and age, despite the passing of the Statute of
Westminster, that, in fact, when the British Parliament makes a change in its
criminal laws it may well be affecting Australians who are on ships very close
to the Australian coast (as I mentioned specifically on passage from
Melbourne to Launceston). By a process of cooperative federalism we have
successfully tackled that problem. Some of the legislation has already been
passed and I am hopeful that that whole scheme will be implemented as ajoint
Federal and State cooperative scheme, and that the legislation giving effect to
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it will be in place throughout Australia in the near future. That, of course, is
part ofa much broader solution to the problem ofcontrol of the offshore areas
but I think it is one of the more notable and immediate successes that we have
had in tackling that problem. '
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THE PROBLEM OF CRIME IN A FEDERAL SYSTEM
— A POLICE PERSPECTIVE
A.J. Watt, Q.P.M.
Assistant Commissioner, Commonwealth Police.
The advent of federalism has been a natural progression in many
countries throughout the world. History has shownthat small, isolated
pockets of population exercising independent authority have come together
because of economic necessity, kindred interests, tribal affiliations or for
mutual protection and advancement. Many of them have developed a single
authority for the administration of criminal, law even though it may be
organised on regional lines. In other countries the criminal law and, indeed,
the criminal justice system, have developed along regional lines, there being
some variations in the laws governing each region. Within these countries
there are also many law enforcement bodies, the prime example being the
United States of America, where there are some 40,000 law enforcement
agencies.
Within the British system, the criminal law gained its impetus in the
Anglo-Saxon times when the development of the King’s Peace took place. The
Anglo-Saxons appreciated the security which a strong king could maintain in
his kingdom. In the “Anglo-Saxon Chronicle” when speaking of the sternness
of William the Conquerer, it is said:
But amongst other things is not to be forgotten that good peace that he
made in this land; so that a man of any account might go over his
kingdom unhurt, with his bosom full of gold. No man durst slay
another, had he never so much evil done to the other.
While in early times the law had been directed more towards compensation for
an injury sustained there was a distinct move to punishment rather than
reparation.
The difficulties envisaged in a federal system were observed by Sir
Robert Mark in his “Report to the Minister for Administrative Services on the
Organisation of Police Resources in the Commonwealth Area and Other
Related Matters". He said:
The objectives of the law in criminal as in other matters should be
certainty, uniformity and simplicity in interpretation and implement-
ation. The Constitution of the Commonwealth of Australia enacted by
the British Parliament makes these objectives impossible of attainment
in a great continent with many legislative bodies not subject to central
fiscal or other effective control, or inﬂuence. Those who framed the
Constitution can hardly have foreseen the motor vehicle and the
aeroplane. Arrangements for the governance of States which were
adequate for trade, public order and the social requirements of the
nineteenth century are not appropriate for dealing with serious wrong-
doing which transcends State jurisdictions and affects the interest of the
Commonwealth as a whole; terrorism, narcotics and organised crime
being perhaps the three most obvious examples.
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When one looks at the history of Australia it will be seen that the
colonisation of this continent commenced at widely separated points with no
communications between them, other than by sea. From these points people
moved into the hinterland but the original settlements became the focal point
for their respective regions. As the regions progressed, the means of
communication between them by land was still poor, and therefore, at the
time of Federation, there was no real impetus to grant a head ofpower for the
criminal law to the newly formed Commonwealth. Of necessity, each State
had evolved a system of criminal justice which met the needs of its citizens.
Mobility of population was very restricted so the need for a single criminal law
to govern the people of Australia was not of paramount importance, many
people living and dying within a conﬁned area. With the advent of the motor
car, an upgrading of rail services and the tremendous advances in air travel, as
well as a general increase in the afﬂuence of our society, it is now common
place for people to move quite freely between areas. An indication of such
movement can be gauged from the fact that Canberra, the nation’s capital,
with a population slightly in excess of 200,000 people has some two million
visitors a year, while it has been reported that the Gold Coast in Queensland
receives many more. In the latter case many of them would be people living in
Queensland but it is common knowledge that many persons living in the
southern States travel to Queensland for recreational purposes. Because of the
mobility of the present population the propositions which were valid in 1901
do not necessarily have the same validity today.
Sir Robert Mark also said when speaking of the organisation of police
resources in the Commonwealth area:
Assessment of this from a police, as distinct from a political, point of
view demands frankness to an unusual degree. I would like therefore to
make it clear that no impoliteness is intended by this emphasis. It is
necessary for clarity. It would in my view be perfectly possible to
establish a police system for the whole of Australia, comprising
operationally autonomous police forces and a national investigative
agency democratically controlled in equal partnership, by central and
State governments and the police themselves, not a jot less sensitive to
the need to preserve civil liberty or the differing requirements of widely
separated States but able to achieve uniformity of standards in
manpower, training, leadership, specialist services, operational
techniques, interchange and improved accountability, all at present
unlikely of attainment. I am sorry to have to make it clear that, at the
best, I am being asked to cobble an ill-fitting 19th century boot.
Proponents for the maintenance of separate police forces point to the
need for a force to relate to the community which it serves, and in the case of
States, that it serves people of a particular State. While it is true that police
forces given the task of maintaining law and order must relate to the
community which they serve, it does not necessarily follow that the
community is based purely on arbitrary State lines. In fact the
Commonwealth Constitution provides for the creation of additional States of
the Commonwealth and obviously if they were created they would have to be
carved out of existing State areas. So therefore the maintenance of a situation
which existed eighty years ago may not be relevant to the needs of the
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community today or in the future. The mobility of population today is
such that, for many purposes the East coat of Australia is regarded
as an area and the interchange of information between police forces on
the east coast has, of necessity, reached a fairly satisfactory level. While
police engaged in community policing must be close to the community which
they serve an objective assessment of the situation shows that a citizen in
distress does not necessarily identify the solution to his problem with a
particular force, but rather with the presence of a person who represents law
and order and who exhibits an efficient and sympathetic approach to the
problem in hand. For example, in country areas the relationship is not
necessarily between a police force and the community but rather between an
individual police officer or group of police officers and the community.
The problems of crime in a federal system are many and varied. Some of
them stem from the following:
1. The present belief that the powers of police should be restricted by
imposing very formal rules of conduct.
The system of criminal justice in Australia is based to a large extent upon the
independence of the courts and the discretion which is exercised by them in
either accepting or rejecting evidence, the onus being cast upon the party
seeking exclusion, to show cause why it should be rejected. The reception of
evidence in criminal cases is governed by rules which have been evolved over a
long period of time and which were originally framed to protect the rights of
the accused who had no right of audience in court. As the process evolved the
courts imposed rules for the admissibility of evidence to protect the rights of
the accused, very many of whom were uneducated and unable to represent
themselves adequately. While this was a necessary safeguard in those times, in
general, the same circumstances do not obtain today. The general standard of
education in our community enables most people to understand adequately _
their position in an interview situation.
The basic functions underlying police services are the prevention of
crime, the preservation of peace and good order and the detection of
criminals. For the performance of these functions the police ought to be
permitted to act within the bounds of fair play without being restricted by
strict rules and procedures.
Lord Devlin in his book The Criminal Prosecution in England said:
Conventions are at work today not only in the British constitution but in
every department of British life and law. They suit the British dislike of
definition and of pushing things to extremes. We like to grant large
powers so as to prevent any legal quibble about their extent but we
expect the holders of them to act fairly and reasonably and well within
them. Similarly, if we have to curb an existing power, we are quite
satisfied if we can get the holder to accept a policy of self-restraint, and
we often think this preferable to any formal curtailment.
There is a convention that the police will act fairly and thejudges are the
guardians of it. The only sanction is that which fortifies all conventions,
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namely public disapproval; in saying that, it is implied that in every
democratic country public disapproval, if matters have to be pushed to
extremes, can be made effective by legal means.
Lord Devlin also poses an interesting proposition in that as bodies
become more formal in their functions they adopt quasi-judicial or judicial
functions and the original purpose passes to a new body.
One might ask what body or group of people would assume the role of
police as we know it today if the police were to become a quasi-judicial body
because of the impementation of a strict set of rules. The checks and balances
to ensure that police interrogation procedures are fair and impartial are
already part of our system and to do otherwise than enshrine our present
procedures in legislative form would be against the best interests of the
community. The present procedures do permit of suspected persons being
afforded fair and humane treatment. The initiative within the Commonwealth
area for a Criminal Investigation Act will lead to uncertainty in the criminal
investigative process, particularly where federal and State police officers act in
concert. Such action is a common occurrence.
2. Mobility of criminals.
The ease with which people can move between States by public or private
transport is reﬂected in the movement of persons with criminal tendencies
between States to commit crime. While, generally speaking, most crime is
localised, the interstate criminal is not a rare phenomenon. It is known that
some members of the criminal fraternity live in one State and travel interstate
to commit crime and when one considers that it is quicker for him to travel
from one capital city to another, than it is to travel from one side of a city to
the other side of the same city, the problems confronting police are
considerable. The present laws require extradition from one State to another
and while these procedures have been simpliﬁed they do represent an
encumbrance on police efficiency. The provisions of Section 80 of the
Constitution whereby the trial on indictment ofany offence against any law of
the Commonwealth shall be by jury and every such trial shall be held in the
State where the offence was committed is an impediment upon the efficient
workings of the criminal justice system. I recognise that, because of the
availability of witnesses, it may be preferable for the trial to be heard in the
State where the offence was committed, but this ought to be at the discretion
of the prosecution.
3. Differences in legal systems.
While legal systems within Australia are basically the same there are
fundamental differences in the criminal law. In some States the criminal law
has been codified, while in others the Common Law survives along with
Statute Law. The procedural matters can vary from State to State and this in
itself makes for uncertainty particularly in the matters of federal crime where
State procedures are followed in the criminal jurisdiction.
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The matter is complicated further by Section 109 of the Commonwealth
of Australia Constitution Act which reads:
When a law of a State is inconsistent with a law of the Commonwealth,
the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid.
Several decided cases have advanced this notion to embrace those
instances where the Commonwealth has legislated “to cover the field“. The
question of inconsistency is a vexed one and it does create some doubts in the
minds of police as to which legislation they should invoke, State or
Commonwealth, in those cases where there are similar provisions. Experience
has shown that they tend to resort to legislation with which they are familiar.
The application of State laws to all places acquired by the
Commonwealth for public purposes went unchallenged until 1970 when, in
the case of Worthing v. Rowell andMuston Pty Ltd, the High Court held that
they did not apply because Section 52 of the Commonwealth of Australia
Constitution Act vested the exclusive power to make laws for the peace, order,
and good government with respect to such places in the Commonwealth. This
decision led to the passing of the Commonwealth Places (Application of
Laws) Act 1970.
4. Public attitudes.
The public attitude to certain crimes militates against the effective
implementation of policing procedures in respect of them. Instances of this are
to be found in the so-called victimless crime areas and is fostered, to some
extent, by the decriminalisation of these types of behaviour in some States.
The attitude of the public also affects the morale of the police and this in itself
can lead to problems in the control of crime. It is essential there be good
rapport between the majority of the public and the police so that each
appreciates the responsibilities of the other and each can expect the co-
operation of the other group in the preservation of law and order.
Generally speaking reforms in the criminal law follow the public
requirement but the reaction to public opinion can vary quite considerably. If
public opinion has changed to such an extent that certain behaviour ought to
be decriminalised, then any reticence on the part of governments so to act,
causes some tension between police and the public, with the result that the
former do not receive the support that is essential in the overall fight against
crime.
The marked increase in the afﬂuence of our society within the last half
century has seen a change in the attitude of people towards their fellow man.
In many instances a feeling of indifference has grown up within the
community and the selfishness exhibited by some does not assist in the overall
maintenance of law and order. The police require the assistance and co-
operation of law-abiding citizens to maintain our way of life, but the pure
materialistic approach tends to destroy community effort. It also helps to
create divisions within society.
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5. Information.
One of the problems in federalism is the free flow of information between
organisations, which are answerable to different political systems, but which
have a common aim. Police forces fit into this category. In recent years there
has been considerable movement in the interchange of information, and an
upgrading of communications by which this information can be exchanged.
With the complexities of our modern society there is a need for centralised
computerised records which are available to all law enforcement agencies.
There is also a need for first class scientific support to enhance the
investigative skills and the quality of evidence presented to courts. The
provision of such facilities is expensive and is best achieved by centralisation
as it enables the requisite skills to be brought together, at the same time
effecting considerable economies.
6. Police accountability.
Under any system, whether it be unitary or otherwise, police must be
accountable for their actions. Such accountability should be readily observed
by all by ensuring full and proper investigation of allegations of misconduct
by police. This in itself will lead to greater co-operation by the public thereby
assisting police in the execution of their duties.
7. Federalism.
Federalism, by its very nature, implies a sharing of responsibility with
imprecise boundaries between areas of responsibility. This imprecision
applies with equal force to policing as it does to other areas of public
endeavour. ‘
Within our federal system the growth of the Commonwealth can be
gauged by the increase in legislation being passed by the Commonwealth
Parliament. For example, in the year 1931 the legislation passed by the
Parliament amounted to 147 pages in the bound Statutes, while in 1977 it had
grown to 1294 pages. As the ﬁscal policies of the central government affect the
lifestyle of the community at large, the opportunity for crime in the federal
area becomes far greater. For example the people expect the central
government, which has the major taxing powers, to react to their needs in the
welfare area and, as this has occurred, the number of offences committed
against the Commonwealth has grown.
Crime which spans State boundaries, and which, in certain instances,
also has international ramifications, is another problem within the federal
system. The existence of a number of law enforcement bodies within the
federal sphere adds to the problem. This has been overcome in speciﬁc areas,
by employing an investigation team comprised of members of interested law
enforcement agencies.
In the past the lines of demarcation between States and federal forces
have been uncertain but with the passing of the Australian Federal Police Act
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1979 the functions of the Australian Federal Police are enshrined in the
legislation. Section 8 of the Act reads:
8.(l)
(2)
(3)
The functions of the Australian Federal Police are —
(a) the provision of police services in relation to the Australian
Capital Territory;
(b) the provision of police services in relation to —
(i) laws of the Commonwealth;
(ii) property of the Commonwealth (including Commonwealth
places) and property of authorities of the Commonwealth;
and
(iii) the safeguarding of Commonwealth interests; and
(c) to do anything incidental or conducive to the performance of the
forgoing functions.
The provision of police services in relation'to a Commonwealth place in
a State, being services by way of the investigation of offences against the
laws of that State having application in relation to that place by virtue of
the Commonwealth Places (Application of Laws) Act 1970, shall be in
accordance with arrangements made between the Commissioner and
the Commissioner of Police (however designated) of that State.
In this section -
“Commonwealth place” has the same meaning as in the Commonwealth
Places (Applications of Laws) Act 1970;
“police services” includes services by way of the prevention of crime and
the protection of persons from injury or death, and property from
damage, whether arising from criminal acts or otherwise.
While functions must be expressed in broad terms, the Section does
indicate those matters in which the Commonwealth considers itself
competent to employ its police service.
I realise that in the foregoing pages I have spoken of problems without
really dealing with solutions which have been tried or have been discussed. In
this regard I am reminded of the saying: “Don’t bring me your problems.
Bring me the answers”. To promote discussion I have tried to avoid describing
the techniques which have been employed to solve the problem of crime in a
federal system, and I welcome the views of the audience on this vexatious
question.
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SOME ASPECTS OF PUNISHMENT OFFEDERAL OFFENDERS
Professor Duncan Chappell,
Australian Law Reform Commission
(Commissioner in charge of the Reference on the
Sentencing of Federal offenders)
The punishment of federal offenders is a subject at present being
considered by the Australian Law Reform Commission (A.L.R.C.) in a
Reference received from the Federal Attorney-General in August, I978.I In
this paper it is intended to describe, in brief, the current state of knowledge
concerning persons who offend against federal laws and to then discuss a
threshold issue in the Reference, namely, whether or not it is desirable to treat
such offenders as uniformly as possible throughout the Commonwealth.
Federal Offenders: Who are They?
The “Autochthonous Expedient” and The Absence of Data
The administration of criminaljustice in Australia is for the most part a
State responsibility. Although the Commonwealth has established court
hierarchies in its Territories, it has chosen to rely almost entirely on State
systems to handle offences arising from Commonwealthlaws in the States.
Under what has been described as the “autochthonous expedient” of our
federal system, the Commonwealth has clothed State courts with power to
adjudicate cases involving Commonwealth criminal laws.2 In addition, the
Commonwealth has enacted legislation requiring State Courts, when
sentencing a federal offender to imprisonment, to fix non-parole periods
pursuant to any State requirements relating to this matter.3 Moreover, by
arrangement between the Commonwealth and the States, and in accordance
with Constitutional requirements, federal prisoners are held in State prisons
alongside State prisoners.4 Finally, current parole and other release
procedures for Federal prisoners call for some participation from State parole
bodies.s
In short, the philosophy behind the Commonwealth’s policy regarding
federal offenders in a State is that they should be regarded in the same way as
local offenders in that State. Because criminal justice systems vary as between
I. The terms of the Reference call for the Commission to “review and report on the laws
ofthe Commonwealth and the Australian Capital Territory relating to the imposition
of punishment for offences and any related matters”.
2. The term “autochthonous expedient” was coined in R v. Kirby, Ex Parle Boilermakers
Society of Australia (I956) 44 CLR 254 at 268, per Dixon CJ, McTiernan, Fullagar
and Kitto JJ. Section 39(2) of the Judiciary Act, 1903 (Cth) invests State courts with
federal jurisdiction. Criminal jurisdiction is confirmed by s.30(c). In general see
A.L.R.C. Sentencing R.P. No. 5, R. Davies “Sentencing the Federal Offender:
Jurisdictional Problems”, January, 1979, at [-2.
Commonwealth Prisoners Act, 1967 (Cth).
4. Section 120 of the Constitution imposes an obligation on the States to accommodate
federal prisoners and persons accused of crimes against Commonwealth law.
5. State parole authorities provide Commonwealth authorities with reports on federal
offenders to permit parole release discussions to be made about such offenders.
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States, one result of this philosophy is that federal offenders are treated
differently in each State. Another result is that separate and comprehensive
statistics have not been kept by the States and Commonwealth authorities
about federal offences and offenders. The general deficiencies of Australian
crime statistics, and particularly their lack of reliability, accuracy and
uniformity, has been well documented.6 In the case of federal matters these
deficiencies are compounded by the absence of any significant record keeping
system documenting the various stages in the investigation prosecution and
adjudication of offences against Commonwealth legislation.
Commonwealth Police Statistics
Given the non-existence of national uniform crime statistics relating to
federal criminal matters what information is available on this subject? The
Commonwealth Police are at the moment the principal law enforcement arm
of the federal government and they do publish on an annual basis very limited
figures describing their enforcement activity. In the most recent annual report
of the Commonwealth Police Force, for the year 1977-78, a one-page
appendix lists the investigatory activity of the Force in regard to cases received
under the Commonwealth’s Crimes Act.7 Diagram 1, also drawn from this
report, shows the nature of this activity between 1967 and 1978.3 It will be seen
that the total of cases received during this time has trebled.
The Crimes Act is only one of a myriad of Commonwealth legislative
provisions administered, from an enforcement perspective, by the
Commonwealth Police. In earlier annual reports a more extensive statistical
profile was provided about cases received in relation to such miscellaneous
statutes and regulations as the Airport Surface Traffic Act, Banking(Foreign
Exchange) Regulations, Continental Shelf (Living Natural Resources) Act,
Health Insurance Act, Poultry Industry Levy Act, Students’ Assistance
Regulations and the Wheat Industry Stabilisation Act. However, because of
serious doubts concerning the accuracy and reliability of the statistics
presented in these earlier reports the Commonwealth Police decided, after the
1975-76 report, to restrict their publication to information about the Crimes
Act.9
The motives for discontinuing this statistical series were no doubt
laudable but with their departure there has been removed the sole source of
public information about the range of national cases and investigations
conducted by the Commonwealth Police. Diagram 2 shows historically that
the most prolific source of these cases and investigations ﬂows from the
provisions of the Crimes Act and particularly those sections concerned with
6. See in general D. Chappell and PR. Wilson (eds) The Australian Criminal Justice
System Ist Ed., 1972, Section 1; 2nd Ed., 1977, Section 1.
7. Commonwealth Police Force Annual Report of the Commissioner of Police 1977-78
Appendix F, 24.
8. Ibid., Appendix E, 23.
9. These doubts seem well founded. An analysis of cases received, and cleared, by
Commonwealth Police Branches throughout Australia reveals discrepancies in
numbers which bear little relationship to the state of crime and available manpower
and allied resources. One conclusion to be drawn is that certain cases are not getting
into the record keeping system in the ﬁrst place.
 
 36 DIAGRAM 1
Cases Received by Commonwealth Police 1967—1978
Under the Crimes Act (Cth)
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forging and uttering. Diagram 2 also reveals interesting variations in “the
number of cases received” by the Commonwealth Police under different acts
and regulations. It will be noticed, for instance, that National Service offences
represented a significant proportion ofcases dealt with by the Commonwealth
Police until the abandonment of compulsory military duty in 1972. Electoral
cases ﬂuctuated quite markedly over the period displayed but their overall
number declined quite steeply after 1974-75. The most dramatic increase in
any offence category has occurred in the Health Insurance Act area which has
risen from 0.5% of all casesin 1975-76 to over one—third in 1977—78. An
apparent corresponding ~ decrease in Crimes Act cases received can be
observed during the same period.
It is to be hoped that as part of the forthcoming re-organisation of the
Commonwealth and Australian Capital Territory (A.C.T.) police forces into
the Australian Federal Police a thorough overhaul will be undertaken of the
existing system of gathering and analysing crime statistics. In association with
the Australian Bureau of Statistics and other police and criminal justice
agencies around the country, this overhaul should extend to the ultimate
production of uniform offender-based transaction statistics which would
permit the tracing of cases through federal, state and territorial criminal
justice systems from the point of entry to the point of ultimate disposition.l0
With the advent of computer-based information systems such statistics are
becoming commonplace in many overseas jurisdictions but to date the only
Australian development to even approach this level of sophistication is to be
found in the area of drug abuse.
Drug Abuse Statistics
Under an arrangement made between federal and state authorities the
Australian Crime Intelligence Centre (A.C.I.C.) of the Commonwealth Police
has,
the national responsibility for the collection, collation, analysis and
dissemination of drug intelligence information. All Australian police
forces and the Narcotics Bureau of the Department of Business and
Consumer Affairs contribute information on drug-related matters to
the A.C.I.C.ll
The annual reports on drug abuse in Australia produced by A.C.I.C. are
by far the most comprehensive uniform statistics available relating to a single
category of crime. Unfortunately, these statistics are still far from complete,
particularly as they relate to the results of court proceedings involving drug
offences. As the 1977 report lamented,
unfortunately, at the time the statistics involved were processed there
were 68.5% of all charges for which no results of proceedings were
available. . . It is now impossible in view of the large volume of data on
10. The production of statistics of this type are now being contemplated by the Ofﬁce of
Crime Statistics in South Australia.
11. Commonwealth Police Drug Abuse in Australia 1977, Technical Report No. 10,
October, 1978.
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result of proceedings which has yet to be received by A.C.I.C. to make
any evaluation of the number or severity of ﬁnes or jail sentences
imposed for the whole of 1977. This is unfortunate as sentencing trends
are of interest to persons interested in effectiveness of penalties.12
The lack of data about trends in the punishment of drug offenders is
especially disappointing to the commission in regard to its Sentencing
Reference. Equally disappointing is the absence of complete data concerning
drug offences committed against Commonwealth laws. In their contemporary
format the annual drug abuse statistics do not separately identify proceedings
under federal or state criminal legislation. The nearest reference to federal
matters comes under the head ofdrug smuggling which resulted in 759 charges
being laid in 1977 by Narcotics Bureau agents. As the 1977 report notes
The great majority of the charges would have been laid under the
Customs Act [Commonwealth] and were concerned with illegal
importation of drugs and illegal possession of illegally imported drugs.'3
In the same year it was claimed that more than 22,000 cases were cleared by
charge throughout Australia. Thus smuggling charges under federal laws
accounted for less than 4% of the national total of all drug-related charges in
1977.
A.L.R.C. Study of CommonWealth Police Files
Confronted by this paucity of published information about the federal
offenders it has been asked to study the Commission, in the course of its
Sentencing Reference, has commissioned a number of research investigations
designed to close some of the data gaps. With the collaboration and assistance
of the Commonwealth Police and the Australian Bureau of Statistics a special
national study has been made of Commonwealth Police files relating to all
cases prosecuted and resulting in a conviction in the period July 1, 1977, to
June 30, 1978.
Based on this study, Table 1 shows according to jurisdiction the nature
of the offences which resulted in convictions. It will be seen that the vast
majority of convictions were for fraud, forgery, false pretences and
misappropriation in all locations - 4938 individual charges, or almost 90%,
out of a grand total of 5540 charges. Of these 5540 charges Table 2 shows that
about 92% were dealt with by lower courts and 8% by the higher courts. It will
also be noted that a much higher proportion of offences were dealt with at the
higher court level in New South Wales and Tasmania than in other
jurisdictions.
A more detailed analysis of the 1459 offenders convicted of these charges
revealed that approximately 75% were male and 25% female. The age range of
the offenders, so far as could be determined from the files, is shown in Table 3.
The majority of offenders were over the age of 24 and only a few were in the
under 18 age category.
12. lbid.. 28-29.
13. Ibid., 41.
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TABLE 1
Convictions by Jurisdiction in 1977-78 of
Offences Investigated by Commonwealth Police‘
 
N.S.W. VIC. QLD SA. WA. TAS. N.T. A.C.T. Aust.
Air navigation l7 ‘ 6 2 2 3 30
regulations
Companies 64 64
Ordinance _ .
Postal ' 1 2 3 l 5 12
Commission
and Wireless
and Telegraphy
Act
Damage 1 7 8
Commonwealth ’
Property
Commonwealth 1 1 l 3
Police Act"
Assaults ‘ g 4 26 12 2 8 l 53
Robbery l 7 ‘ 8
Fraud, forgery 670 1084 1876 722 322 198 32 24 4938
false pretences
and Misapp-
ropriation
Theft and 23 51 20 1‘1 2 6 7 113
breaking and
entering, etc.
 
Property damage 5 3 l 9
Driving, trafﬁc 6 51 4 1 62
and related
Offences
Offensive 2 35 ll 6 14 3 70
behaviour
Other offences 21 49 32 15 35 2 6 160
729 1330 1968 769 393 206 4 96 5540
‘ Figures relate to charges, not persons.
" Impersonates a Commonwealth Ofﬁcer.
Source: Commonwealth Police/ Australian Bureau of Statistics.
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TABLE 2
Convictions by Court and Jurisdiction ,in 1977-78 of
Offences Investigated by Commonwealth Police“
 
N.S.W. VIC. QLD S.A. W.A. TAS. N.T. A.C.T. Aust.
Total All 729 1330 1968 769 393 206 49 96 5540
offences of .. .
which Lower
Courts —
No. 611 1238 1808 750 352 I72 49 96 5106
Per cent 83.8 93.1 91.9 97.5 97.2 83.5 100 100 92.2
Higher Courts— .
No. 118 92 160 19 ll . 34 434
Per cent. 16.2 6.9 8.1 2.5 2.8 16.5 ‘ 7.8
 
‘ Figures relate to charges, not persons.
Source: Commonwealth Police/ Australian Bureau of Statistics.
TABLE 3
Age and Sex of Persons Convicted of Oﬂences
Investigated by Commonwealth Police 1977-78‘
 
 
under 18-20 21-24 over 24 age not total
. .18 yrs. years years years ' stated persons
1
Males -
No. 37 164 198 603 ' 85 1087
Per cent. 3.4 15.0 18.2 55.4 7.8
Females ,
No. 30 81 77 149 20 357
Per cent. 8.4 22.6 21.5 41.7 5.6
Total:
No. 67 245 275 752 105 1459
Per cent. 4.5 16.7 18.8 51.5 7.1
* One offence per offender. _
Sourcef Commonwealth Police/ Australian Bureau of Statistics. _
 
 42
 
Table 4 provides information about the punishment impOSed- upon
f offenders convicted of fraud and allied charges. This table. reveals a
. differential use of imprisonment among the various Australian jurisdictions, ;'
offenders more frequently being sentenced to jail terms in the NOrthern,
Territory, Tasmania and New South Wales than other places
TABLE 4
Sentence Received by Persons Convicted of Federal Fraud and
Allied Offences According to Jurisdication, 1977-78
 
prison ' other-than prison ' all sentences‘.
ﬁne . bondsusgﬁrédleg
‘ per cent per cent per cent per cent
No. per cent
N.S.W. 32.0 47.3 12.7 8.0 150 ' 100.0
Vic. 15.3 46.5 23.6 ' 14.6 288 100.0
Qld 17.7. 68.1 11. 3 3.0 307 100.0
S.A. 20.7 53.9 18.9 6.5 169 100.0
W.A. 15.2 60.6 17.2 7.1 - 99 100.0
Tas. 39.7 27.0 3. 2 30.2 63 100.0
NT. 42.9 14.3 28.6 14.3 7 100.0
A.C.T. — 66.6 -—- 33.3 9 100.0
 
Aust.‘ ' 20.4 54.8 15.7 9.0 1158 100.00
“ A person could receive several sentence e.g. ﬁne and bond.
Source: Commonwealth Police/ Australian Bureau of Statistics.
The Commonwealth Police ﬁles contain very limited information about
the previous record, occupation and employment status of offenders. 52.4% of
those sentenced to prison terms had known prior convictions, while 15% of
those imprisoned had no prior convictions. About one—quarter of those'1n
prison were known to have served a previous sentence. The known occupation
of fraud and allied offenders is shown in Table 5 according to the value of the
fraud involved while their employment status is shown in Table 6.
An Overview
What conclusions can be drawn at this stage about the persons who
offend against federal laws? Even with the additional information gleaned
from Commonwealth Police ﬁles we still know comparatively little about
these offenders. Persons coming to the notice of federal law enforcement
authorities have, in the main, either committed some form of fraud or, in the
case of a much smaller group, drug offences. The predominance of these two
types of offence among federal offenders is clearly in marked contrast to the
rangeof offences committed by offenders against State and Territorial
. criminal laws. The special and more. limited nature of federal criminal
43'
TABLE 5
Stated Occupation of Persons Convicted of Federal Fraud
and Allied Offences According to Value, 1977-78
 
$1 — $500 $500-$100 $1000 and over not stated .Total '
 
Professional etc. 2| 5 2 3 ' 3|
Clerical/Sales 38 6 13 16 . g (7-3" : ‘
Farmers etc. 2 l 1 ' 7
Transport etc. 15 4 3 . 13 35.
Tradesmen etc. 152 23 29 44 248
Serviceletc.‘ 78 10 8 22 1 18
Armed forces 3 1 . l 2 7
Not. stated 255 29 48 237 599
Total: 594 4 79 107 335 , 111_8
“ Includes housewives.
Source: Commonwealth Police/ Australian Bureau of Statistics.
TABLE 6
Employment Status of Persons Convicted of Federal
Fraud and Allied Offences According to Value, 1977-78
 
employed unemployed‘ not stated Total
$1, less than $500 132 307 155 594
$500, less than $1000 28 39 12 79
$1,000 and over 45 48 14 107
Not stated 50 96 192 238 1
255 490 373 1118
‘ Includes housewives.
Source: Commonwealth Police/ Australian Bureau of Statistics.
responsibilities produce this “abnormal” crime pattern amongst federal
offenders. Further the primary victims of federal crimes are not individuals
but government departments and agencies like Social Services, .Health,
T.A.A. and Telecom. '
The Commonwealth Police files suggest that federal offenders are in
older age categories than their State and Territorial counterparts. This ﬁnding
is not surprising - the opportunity and ability to commit fraud and allied
offences is less likely to be found among the young. So too, there seems to be
some evidence that a higher proportion of federal offenders are women. This
tentative finding may again be explained by differential opportunities and
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abilities on the part of women to commit certain types of frauds against the
Commonwealth, like falsifying social security claim documents.
This overview of federal offenders would not be complete without
reference to other data sources which have not, as yet, been explored in great
detail by the Commission." While the Commonwealth Police provide the
primary investigative service to federal agencies for alleged breaches of federal
criminal laws the use made of these services tends to vary from agency to
agency. For instance, this use is minimal in the case of the Trade Practices
Commission, Narcotics Bureau and Taxation Department, each of which
possess their own investigative resources. Taxation Department officers, in
particular, undertake thousands of investigations and prosecutions each year
in relation to offences against various tax laws. Thus in 1976-77 the
Department prosecuted almost 23,000 persons for failure to furnish tax
returns and over 300 persons for lodging false returns.I5 Commonwealth
Police involvement in Immigration Department criminal law enquiries is
more substantial, files being passed on to the police once the Department has
established that a prima facie case exists requiring further investigation.'6 The
Health Department criminal investigations are conducted jointly with the
Commonwealth Police while the Social Security Department uses the federal
force in cases involving the fraudulent negotiation of cheques and in major
fraud cases.17 In general, however, the Social Security Department conducts
its own investigation, as do the three armed services.
The piecing together ofa comprehensive picture of the administration of .
federal criminal laws is a painstaking task which has not been attempted prior
to the A.L.R.C. Reference on Sentencing. The task is still far from complete
but it is already clear that the scope, breadth and complexity of these laws is
such that no single federal agency possesses the present ability to sketch in all
the details of the picture. This is a rather disturbing finding, particularly at a
time when there are indications that federal involvement in criminal justice
14. A research paper examining the investigation and prosecution policies of various
federal agencies, including published statistical information about these matters, is
currently in the course of preparation for the Commission.
15. Parliament of the Commonwealth of Australia Commissioner of Taxation 57th
Report 1977-78. Parliamentary Paper No. 1/1978, 40-41.
16. In 1977-78 the Department ofImmigration and Ethnic Affairs reported a total of215
cases under investigation and 133 completed. These cases involved mainly “individual
malpractice in relation to illegal entry or residence in Australia”. Department of
Immigration and Ethnic Affairs Review 1978, 36.
17. In an answer to a Parliamentary Question Senator Guilfoyle, Minister for Social
Secrity, gave the following details of prosecutions resulting in convictions under the
Social Services Act.
1976 1977 1978
Age pensions - 2 3 4
Invalid pensions l 2 ' 4
Widow pensions 15 25 36
Supporting mothers benefits 8 21 4O
Unemployment benefits 139 433 600
Sickness benefits 11 6 7
Special beneﬁts l — —
Unspeciﬁed — 1 19 —
Hansard (Senate) 5 April, 1979, 1436-37.
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matters throughout the Commonwealth is increasing. With the rapid and
continuing expansion of federal responsibilities in ﬁelds like health care,
education, transportation and corporate affairs it is inevitable that new types
of fraud and allied offences will arise for handling by federal authorities.
Combatting these offences requires, among other things, access to readily
available information about the organisation, responsibilities and activities of
the various agencies involved in the administration of federal criminal laws.
This information is not readily available in contemporary Australian society.
Federal Offenders: The Issue of Uniformity in the
Imposition of Punishment.
The Terms of Reference. Whether or not uniformity in the impositionof
punishment is desirable for federal offenders is a threshold issue to be resolved
in the Commission’s Sentencing Reference. In referring to the Commission
for review and report “laws of the Commonwealth and the Australian Capital
Territory relating to the imposition of punishment for offences and any
related matters”, the Federal Attorney-General had regard to“the desirability
of ensuring that offenders against a law of the Commonwealth are treated as
uniformly as possible throughout the Commonwealth in respect of the
sentences imposed on them”. This statement seems to assume that uniformity,
of some description, is desirable. In this context the Commission is asked in
the Reference to have particular regard to “the need for greater uniformity in
sentencing, with particular reference to laws with respect to the grading of
offences and orders and with respect to processes designed to structure
discretion in sentencing by means of the establishment of guideline sentences
and the use of a sentencing council, institute or commission for this purpose”,
and also to “its function in accordance with Section 6(1) of the (Law Reform
Commission) Act to consider proposals for uniformity between laws of the
Territories and laws of the States”.
Structural and Discretionary Disparity. Despite the apparent preference
expressed in the Reference for uniformity the Commission is not bound to
take a similar position following a detailed review of the issue. However, the
adoption by the Commission of a general position that uniformity in the
imposition of punishment of federal offenders was not desirable would be a
vote for the status quo. The existing “autochthonous expedient” results in
major structural and discretionary disparities in the punishment imposed
upon federal offenders. Structural disparities, which arise because the States
have their own criminal justice systems which vary one from the other, are
particularly noticeable in relation to such matters as
The availability of sentencing options;18
0 The treatment of federal prisoners;'9
0 The operation of the Commonwealth Prisoners Act;20
0 Parole and Remission requirements.“
18. For a tabular display of the various sentencing options available to judicial ofﬁcers
throughout Australia see A.L.R.C. D.P. 10, Sentencing: Reform Options June 1979,
34.
19. See A.L.R.C. Sentencing R.P. No. 2, M. Richardson, “Minimum Standards for
Treatment of Federal Offenders”, January 1979.
20. See A.L.R.C. Sentencing R.P. No. 6, M. Richardson, “Federal Parole Systems”, July
1979, 3-19.
21. lbid.,
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Discretionary disparities, which arise from the exercise of discretion by
criminal justice decision makers, are less observable and well documented but
occur in relation to:
0 Charging and allied prosecution practices adopted by police and
prosecutors;22
0 The rates of imprisonment in various jurisdictions;23
0 The length of prison terms and particularly the setting of minimum
non parole periods;24
0 Parole release and revocation decisions.”
It is not intended in this paper to review these various types of disparity
in detail — references are given in footnotes to a series of research papers
prepared by Commission staff, and other sources, which provide information
about each. Rather it is proposed to use certain of these disparities as example
in the course of discussing the major policy options being considered by the
Commission on this topic. These options are three in number:
0 Retention of the status quo
0 Establishment of a Federal Criminal Justice System
0 An Interventionist Approach
The Status Quo
There is little doubt that the majority of State and Territorial criminal
justice agency personnel favour the retention of existing structural
arrangements for the handling of federal criminal matters. This view has been
forcefully expressed to the Commission by a number of persons and
organisations including many of the participants at a recent Australian
Institute of Criminology (A.I.C.) Seminar conducted on “Parole and Its
Prospects”,26 At the A.I.C. Parole Seminar, and also at a Conference held in
Broome during July of this year of State Corrections Ministers, the
Commonwealth was urged to relinquish its last major vestige of control over
federal offenders, that of parole release, to the States.27
In a Commission staff paper presented at the A.I.C. Parole Seminar
certain tentative proposals were advanced for the abolition of parole for
federal offenders, and its replacement by a more determinant sentencing
system as it exists at present judicial ofﬁcers and other decision makers, like
parole board members, are vested with very wide discretion in relation to the
22. Table 2 suggests that disparities exist in charging and prosecution policies in regard to
cases investigated by Commonwealth Police in different parts ofthe country. It will be
noticed that in the most populous State of New South Wales 729 convictions were
obtained while in Victoria there were 1330 and in Queensland 1968.
23 These rates are considered in A.L.R.C. D.P. 10, op. cit. note 18, 17-18.
24. See A.L.R.C. Sentencing R.P. No. 6, op. cit. note 20, 32-35.
25. lbid.,
26. This Seminar was held in Canberra from August 7-9, 1979.
27.‘ See also the Report of the Committee Appointed to Review the Parole of Prisoners
Act I966 (N.S.W.) February 1979, 34.
28. A.L.R.C. Sentencing R.P. No. 6, op. cit. note 20.
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of the present parole system, with or without modiﬁcation, advanced a
number of arguments in general support of the “autochthonous expedient”.
The key argument made by this group was that the abolition of parole for
federal offenders would create a favoured cadre among the State and
Territorial prison populations which could disrupt the running of these
correctional systems. As one critic of the proposals stated:
I think it is right that we should discuss the role ofthe Commonwealth
because I am convinced in my mind that if the point reached by (the
Commission) becomes an adopted policy by the Commonwealth and is
introduced in the State prisons we will have a state of chaos. If the
Commonwealth does that without discussions with the States, and l ﬁnd
it difficult to believe that that will occur, then I think that they are facing
very real problems indeed and I think that that viewpoint (should) be fed
back to (the Commission).29
In the words of another critic of the proposals:
It seems to me that in order to maintain some continuity, some level of
effectiveness of supervision, the need to help people if they want it when
they come out of prison and so on, the best thing that could happen
would be that the federal government opted out of the control of the
federal offenders in the parole field altogether and gave the jurisdiction
of those offenders to the States, warts and all. I think it would be a better
proposition than totally abandoning the federal parole.30
These views seem very much to reﬂect the general feelings of State
corrections administrators, and probably most other State criminal justice
agency personnel in relation to any proposal for greater federal involvement
in the Australian criminal justice arena. There are obviously “States’ Rights"
involved in this area which are seen to be threatened by any changes in the
status quo produced by reforms relating to the punishment imposed on
federal offenders. The fear is, presumably, that these reforms will eventually
“spill over” into the States and require similar changes to be made to State
criminal justice systems.
Apart from arguments supporting the retention of the structural status
quo for the handling of federal criminal matters, there are also many who
would favour a continuation of the discretionary status quo. Under this
system as it exists at present judicial officers and other decision makers, like
parole board members, are vested with very wide discretion in relation to the
imposition of punishment upon offenders. Suggestions that this discretion
should in some way be limited by such techniques as the construction of
various forms of guidelines for decision makers finds little support at
present.“ Thus it is argued against proposals for guidelines that might be
29. Transcription “Parole and Its Prospects"TR 80, Australian Institute of Criminology,
15.
30. lbid., 13.
31. Proposals for the construction of guidelines are contined in A.L.R.C. Sentencing R.P.
No. 7, I. Potas, “Limiting Sentencing Discretion: Strategies for Reducing the
Incidence of Unjustiﬁed Disparities” June, 1979.
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developed to achieve greater uniformity in the sentencing offederal offenders
around Australia that local conditions differ and, sometimes, it is important
for offenders in various parts of the country to be treated differently.32 It is
said that the incidence of a particular crime may be greater in one part ofthe
country than in another. In areas most effected a need may arise for heavier
deterrent sentences to reduce the frequency of a particular offence. However,
the need for such heavy local sentences does not seem to arise very often and in
any event most proposals for sentencing reform involving the limiting of
judicial discretion would allow for such exceptional cases within the
framework of any guidelines established.33
Another view expressed about the desirability of not limiting
discretionary powers ofjudicial officers is that there are more opportunities to
experiment with sentencing options, treatment programs and correctional
facilities under the present arrangement ofdiversity than there would be under
any uniﬁed structure. It is said that experimentation is important if sentencing
alternatives are going to develop and become more effective. As Mr. Justice
Murphy said in the case of Griffiths v. the Queen:
Uniformity in sentencing has some virtue in avoiding apparent injustice
of unequal treatment. But, as 'the operation of criminal justice is
characterised by gross inconsistencies and inequalities, the dis-
advantages of maintaining uniformity as a prime objective should be
realised. Emphasis on an adherence more or less to a scale of penalties
for various offences (a tariff system exerts pressure on the primary
judges to impose more severe sentences than they would sometimes wish
and in practice inhibits desirable experimentation) and exploration of
alternative courses contemplated by the legislature.34
In partial rebuttal of this particular view it should be noted that there is little
evidence of experimentation in the present Australian system permitting the
maximum of diversity in the imposition of punishment for both federal and
State offenders.
A further argument in support of diversity in discretionary matters is
that proper sentencing practice demands that the sentencer take account of
many factors before determining an appropriate sentence. These factors
include the nature of the offence; the character, culpability and antecedents of
the offender; and the social harm resulting from the offence. Individual
factors vary considerably from crime to crime and many differences in these
sentences imposed for like offences can be explained by reference to the
circumstances of each case. However, many differences in sentences imposed
for like offences cannot be explained in this way.
To conclude this consideration ofthe status quo option it is evident from
the research direction taken by the Commission on the Sentencing Reference
32. This argument has been made to the Commission in personal discussions with a
number ofjudicial ofﬁcers around Australia.
33. See A.L.R.C. Sentencing R.P. No. 7, op. cit. note 3], 89—94.
34. (I976-77) 137 CLR 293, 330.
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and from the materials already distributed in the form of research papers, that
the Commission is unlikely ultimately to settle for this position. If, however; it
were to take such a position it would probably mean recommending not only
that the structural arrangements for the handling of federal criminal matters
remain as they are but also that federal parole decision-making
responsibilities be exercised by State parole authorities, thereby removing a
nagging anomaly in the “autochthonous expedient”. In addition some
necessary repair work might be done to the Commonwealth Prisoners Act
which, at the moment, creates some extremely complicated and complex
problems for sentencers. Further, in an attempt to reduce some discretionary
disparities in sentencing various seminars might be conducted and statistics
gathered to assist judicial officers with their task of punishing federal
offenders. Any status quo recommendations would be unlikely to proceed
beyond this point.
Establishment of a Federal Criminal Justice System
At the other end of the policy option scale is the possibility of
establishing a separate federal criminal justice system in Australia. The
creation of such a system, which seems to have been rejected by the Founding
Fathers of the Federation upon largely economic grounds, would put
Australia into a situation akin to that now existing in the United States. In the
United States the investigation, prosecution, adjudication and ultimate
disposition of all federal criminal matters is handled by federal criminaljustice
agencies.35 A modiﬁed version of this system exists in Canada, which has a
uniform criminal code, where the federal authorities run part of the
corrections system.36
A proposal to establish a federal criminal justice system in this country
may at first glance appear somewhat radical. However, the federal
government already possesses its "own law enforcement and prosecutor
agencies.37 To this existing structure would have to be added federal courts
exercising criminal jurisdiction and correctional services to handle offenders
convicted by such courts. A Federal court system has already been
established. If a new criminal jurisdiction were to be added to the
responsibilities of the Federal Court it would require an expansion of its
current resources but such an idea is far from novel. Sir Garﬁeld Barwick,
then Attorney-General, suggested as long ago as 1963 that a Superior Court
should be established to exercise federal original and appellate jurisdiction,
including jurisdiction in criminal matters.38
35. The reasons for the Australian departure from this model were discussed in an address
given by the Commonwealth Attorney-General, Senator P. Durack Q.C., to the First
Conference of Australian Magistrates in Sydney in June 1978. Proceedings,
“Commonwealth Jurisdiction in Courts or Petty Sessions”, 72~73.
36. See in general Law Reform Commission Canada A Report on Dispositions and
Sentences in the Criminal Process. Guidelines 1977.
37. The prosecution of federal offences is carried out almost exclusively by the Crown
Solicitor and his ofﬁcers.
38. For the history of this Superior Court proposal see A.L.R.C. Sentencing R.P. No. 5,
op. cit. note 2, 13-14.
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The establishment of new federal correctional services would require the
construction of facilities and the recruiting of personnel to cater for only a
relatively small number of offenders. It is believed that there are 500 federal
offenders housed at any one time in Australian prisons out of a total
population of about 10,000.39 It is not known how many federal offenders
are serving non-custodial sentences. The small size of the federal offender
population is obviously one persuasive argument against the creation ofa new
and separate federal criminal justice system. However, a modiﬁed version of
this proposal might overcome this objection. With the agreement ofthe States
and Territories the federal government could take over the operation of all
correctional services for all categories of offender throughout Australia. Such
an arrangement, which already has as an analogous model in the assumption
by the Commonwealth of the running of most of the nation’s railroads, would
permit a major and unified upgrading of correctional services. At present the
quality of these services varies widely from jurisdiction to jurisdiction. The
creation of a new and comprehensive federal correctional system embracing
all existing State and Territorial correctional agencies would offera fresh and
challenging opportunity to reshape the correctional philosophy of the
country. Although there are many practical objections to this proposal, not
the least of which is the cost, opposition to the establishment of a single
Commonwealth Correctional Service might be less than anticipated. Given
the contemporary crisis ridden conditions of many State correctional services
in Australia, State governments might be quite willing to hand over to the
Commonwealth the responsibility of running burdensome penal systems. The
Commonwealth might, of course, be somewhat reluctant to assume such a
responsibility!
An Interventionist Approach
A less radical, middle ground reform option which might be adopted by
the Commission would be to recommend a series of federal interventions in
the handling of federal criminal matters. These interventions would be
designed both to emphasise the Commonwealth’s concern about its criminal
justice responsibilities and to restrict, as far as possible, the structural and
discretionary disparities occurring in the treatment of federal offenders.
Specifics of this interventionist approach might include:
0 Establishment of minimum standards for the treatment of federal
offenders;
0 Abolition or modification of parole and the establishment of
standard remission periods for federal offenders;
0 Appeals on sentence to the Federal Court in federal criminal
matters.
' 39. The precise number of federal offenders housed in State and Territorial prisons cannot
be determined as no comprehensive records are kept by either Commonwealth or State
correctional authorities on this matter. The Commonwealth Department of the
Attorney-General does maintain a list of federal prisoners in regard to whom parole
and licence release decisions may have to be made -— usually those sentenced to more
than six months in custody. On September 3, 1978, 209 federal prisoners were named
on this list. Since the majority of offenders received prison terms of less than six
months it is likely that the actual number of federal prisoners in gaols around the
country approaches 500.
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These possible reforms have been discussed in some detail in research papers
prepared by the Commission staff.40 Copies of these papers have been
distributed on a limited basis to persons and organisations who may wish to
provide initial comment before the Commission proceeds to a more detailed
consideration of the issues raised. In this paper only a brief summary can be
provided of the major proposals made in these papers.
Minimum Standards for the Treatment of Federal Offenders
The establishment of a federal criminal justice system, or a federal
corrections system, may be impractical. H0wever, it may still be desireable
and feasible for the Commonwealth to seek uniform conditions for federal
prisoners held in State prisons. It is an established fact that not only do these
conditions vary from jurisdiction to jurisdiction but that in certain respects
they fail to meet minimum standards for the treatment of offenders
established by the United Nations.“l Recently, the Australian Institute of
Criminology published a modified version of the United Nations Standardof
Minimum Rulesfor the Treatment of Prisoners (Standard Minimum Rules)
applicable to local conditions.“2 These Minimum Standard Guidelines for
Australian Prisons are currently under consideration by Australian
correctional authorities. In the interim, the Victorian government has
formally announced its intention to upgrade conditions in its prisons to
comply with the Standard Minimum Rules.“3 Further, the Report of the
Royal Commission into New South Wales Prisons calls for the general
observance of the Standard Minimum Rules in the State’s prison system.“
The Commission’s research paper on “Minimum Standards for
Treatment of Federal Offenders” refers to a number of methods by which such
standards could be applied to these offenders. In the event that uniform
minimum standards are not implemented by the States in their correctional
systems it is suggested that the Commonwealth should prescribe by statute
such standards for the treatment of Federal prisoners. This statutory
prescription could be accompanied by Commonwealth financial assistance to
the States to upgrade conditions within their prisons to meet the required
standards, thus ensuring that both state and federal prisoners beneﬁted from
this reform.
The research paper also suggests that before imposing a sentence of
imprisonment on a federal offender a court should be required to consider,
among other matters, prison conditions and, in particular, whether these
conditions meet with certain minimum standards. If a prison sentence is
 
40. See A.L,R.C. Sentencing R.P. No. 2, op. cit. note; Paper No. 6, op. cit. note ; and
Paper No. 5, op. cit. note 2.
4]. The main deficiences relate to segregation of prisoners, treatment of prisoners on
remand, education, work, accommodation and treatment for mentally ill prisoners.
See A.L.R.C. Sentencing R.P. No. 2, 4-5.
42. C. Bevan (ed) Minimum Standard Guidelines for Australian Prisons A.I.C., l9'l8.
43. This announcement ‘was made earlier this year by the then Minister for Social Welfare,
Mr 8. Dixon.
44. Report of the Royal Commission into New South Wales Prisons 1978, 306.  
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imposed and the custodial conditions do not comply with the minimum
standards required for the treatment of federal offenders, it is proposed that
prisoners should be able to address complaints to a special Federal
Correctional Ombudsman, or to the Commonwealth Ombudsman.
Parole and Remission Reform
Mention has already been made of reactions to proposals for the
abolition of parole for federal offenders. These proposals were advanced in
large part to remove a major source of disparity in the treatment of federal
prisoners.“5 The present system of parole for federal offenders is established
under the provisions of the Commonwealth Prisoners Act 1967.
Provisions in the Commonwealth Prisoners Act are addressed to the
setting of minimum terms ofimprisonrnent. Ifthe law of the State or Territory
where a Commonwealth offender is being sentenced requires the court to fix a
minimum period of imprisonment when sentencing a State or Territory
offender to imprisonment, during which time the offender is not to be released
from gaol on parole, the Commonwealth Prisoners Act requires the court to
fix a similar minimum term when sentencing an offender against
Commonwealth law to imprisonment.“ The intention of the Act,“7 and its
effect, is to pick up and mirror relevant State or Territory laws on this matter.
There are laws in all Australian jurisdictions about minimum terms of
imprisonment. The laws differ remarkably within Australia. In five
jurisdictions - the Australian Capital Territory,“8 the Northern Territory,”
New South Wales,50 VictoriaSI and Western Australia52 - courts are required
to set minimum terms when imposing a sentence of more than one year’s
imprisonment. In contrast a South Australian court may fix a minimum
period,53 and minimum terms of imprisonment are set by statute in
Tasmania“ and Queensland.55 Although a Queensland court may
recommend variations to the period prescribed by statute, it lacks power to
order any alteration to this period. One important consequence of these
provisions in the Commonwealth Prisoners Act is that offenders against
Commonwealth laws are treated differently by sentencing courts in different
parts of Australia. There is uniformity within States. There is disparity
Australia-wide. ’
 
45. They were also advanced because of a feeling that parole was an ineffective and unfair
system for dealing with offenders.
46. Commonwealth Prisoners Act 1967 (Cth) s.4(l).
47. Second Reading Speech (1967) 55 Commonwealth Parliamentary Debates (H. of R.)
1559.
48. Parole Ordinance 1967 (A.C.T.) s.7(l).
49. Parole of Prisoners Ordinance 1971 (N.T.) 5.4.
50. Social Welfare Act 1970 (N.S.W.) 5.4.
51. Social Welfare Act 1970 (Vic.) 5.190(1).
52. Offenders Probation'and Parole Act 1963 (W.A.) 5.37.
53. Prisons Act 1936 (S.A.) s.42(i); R v. Collingridge (1976) 16 S.A.S.R. 117.
54. Parole Act 1975 (Tas.) s.16.
55. Offenders Probation and Parole Act 1959 (Qld.) 5.32.
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In summary form, the proposals made to remove these disparities
consist of the following:
- The Commonwealth Prisoners Act (1967) (Cth) in so far as it deals with
. parole and the Parole Ordinance 1976 (ACT) should be repealed.
They should be replaced by statutory provisions in each jurisdiction
which:
" prescribe a standard rate of general remissions for Commonwealth
and Territory prisoners of one third of the length of sentences of
' imprisonment imposed on them by courts, and which prescribe
‘ standard rates of special remission which can be earned by prisoners
for good behaviour and industry. Remissions may be lost for mis-
behaviour or special remissions denied for reason, but the prisoners
should be entitled to appeal to a court or tribunal (for example the
| Administrative Appeals Tribunal) for review of such decisions;
I "' allow for automatic release of Commonwealth and Territory
prisoners on completion of their sentences of imprisonment less
remissions;
"‘ provide that counselling and assistance is to be given to Common-
wealth and Territory prisoners and ex-prisoners on their request by
parole officers;
"' give courts discretion, within the limits of the Commonwealth’s
Constitutional power, to make Commonwealth sentences of
imprisonment cumulative upon, or concurrent with, State sentences
of imprisonment (including any minimum term of imprisonment
associated with these State sentences of imprisonment), and vice-
versa. This discretion should be provided in the Territory to enable
courts to aggregate Commonwealth and Territory sentences of
imprisonment in a fashion appropriate to the case.
These changes should be explained to Federal and State Judicial
Officers, State Correctional Officers, Police Forces, Parole Officers, the
media and the community by the Commonwealth Attorney-General’s
Department through normal channels.
In addition to these proposals for abolition of parole the Commission’s
research paper on the subject also offers a number of alternative proposals to
remove injustices associated with parole, should it be decided to continue with
the present system.56
Sentencing Appeals to the Federal Court
In this country it has been claimed that the system of appellate review of
sentences encourages accountability on the part ofjudges, provides guidelines
through enunciated principles, and generally promotes consistency of
approach in sentencing. In the case of federal offenders appeals against
sentence are at present dealt with, in the main, by State courts.57 As a
56. These proposals relate mainly to the provision of “due process” requirements in parole
decision making.
57. Although a few appeals reach the High Court, and a larger number the Federal Court
from the two Territories.
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consequence a consistent approach to sentencing may be promoted within
individual jurisdictions but uniformity in the principles applied to the
imposition of punishment upon federal offenders is not achieved.
A possible method of remedying this situation would be to channel
appeals on sentence by federal offenders to the Federal Court. This approach
would involve instituting an appeal process to the Federal Court at a stage
before the High Court. For example, it would allow an appeal to the Full
Court of the Federal Court from a decision of the State Court of Criminal
Appeal (by right in an appeal against conviction and with leave in an appeal
against sentence). Alternatively, it may be considered that the Court of
Criminal Appeal should be bypassed altogether in the case of Federal
offenders, and for an appeal to lie direct from the District Court or single
justices of the States Supreme Court to the Federal Court and then to the High
Court. The Federal Court of Australia Act, 1976 (Cth) envisages the latter
alternative. Section 24(1) (c) provides that any Act may allow for an appeal to
the Federal Court from a judgment of a State court exercising federal
jurisdiction, other than from the Full Court of a State Supreme Court. It is
possible therefore to set up an appeal mechanism by inserting the appropriate
amendments into Commonwealth legislation providing for criminal sanctions
or perhaps enacting a general Federal Court Appeals Act.
In amending the Federal Court of Australia Act to give the Court an
expanded jurisdiction, the Commonwealth would have an opportunity to
structure this jurisdiction as it thought fit. The Act could, for instance, contain
guidelines to be applied by the Court in determining whether to allow an
appeal against sentence. These might include the requirement that uniformity
of treatment of Federal offenders was a goal of sentencing and that conditions
in State prisons should be considered when determining whether a sentence of
imprisonment was appropriate. This approach would, in general, add a
unifying factor in sentencing at a level below the ultimate appeal court and
would most probably take some pressure off the workload of the High Court.
The Federal Court would develop particular expertise in dealing with Federal
criminal law, enabling uniform sentencing principles to be determined by the
Court and followed by the State first instance courts which actually impose
the sentences. The High Court would retain its general supervisory role and
also could ensure some degree of uniformity of principle between the State
and Federal systems.This approach was alluded to as a possible method of
reform by Murphy J in The Queen v. Carngham” who noted that:
the actual or potential discriminatory application of federal criminal
law in the various States, [are] created by the legislative device of using
differing State laws as surrogate Commonwealth law. These difficulties
could be avoided by directly conferring a right of appeal and investing
State courts or a Federal court with appellate jurisdiction under
Chapter III of the Constitution.
An expansion of the Federal Court’s appellate role would create some
problems in cases involving dual jurisdiction offenders. It does not appear
that cases of this type arise with great frequency but if an appeal were brought
58. (I978) 22 A.L.R. 183, 192.  
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in such a case the Federal Court would only have jurisdiction to hear the
appeal against the Federal portion of the proceedings. To avoid duplication of
inquiries and possible conﬂicting results in these dual jurisdiction matters the
Federal Court might refer the proceedings back to a State court.
Uniformity: To Be or Not To Be?
In outlining in this paper the three major policy options being
considered by the Commission in regard to the issue of uniformity certain
preferences have obviously emerged. It should be emphasised that at this stage
in the Commission’s deliberations these are personal preferences expressed by
this writer and must in no way be taken to be those of the Commission.
As in the case with so many issues associated with the imposition of
punishment valuejudgments enter into the debate. One such judgement, made
by this writer, is that punishment should, so far as is possible, be both fair and
certain. Within this concept of fairness is the notion that similar offences
should receive similar punishment. The existing “autochthonous expedient”
by virtue of its structural arrangements does not meet this test of fairness.
Ignoring for the moment discretionary disparities, it is clear that federal
offenders are treated differently throughout Australia even though they may
have committed similar offences. Thus the sentencing options available to
judicial officers around the country differ, as do prison conditions. If
imprisoned a federal offender-is confronted with widely varying parole and
remission eligibility requirements. If there is added to these disparities those
produced by the exercise of discretion the concept of fairness is seriously
threatened. '
The “autochthonous expedient” has on its side the powerful force of
nearly eighty years of operational experience. During this time the idea that
national criminal laws should be administered uniformly around the country
has received scant attention. The Commission has been asked to review this
situation. We welcome your views on this contentious issue.
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PRESENTATION OF PAPER
Professor Duncan Chappell
In my paper I have dealt with two questions concerned with federal
offenders. First, who are these offenders? Secondly, should they be treated as
uniformly as possible throughout the Commonwealth? In my comments on
my paper l shall deal with the same questions.
Federal Offenders: Who Are They?
This is not, perhaps surprisingly, an easy question to answer. There are
not, at present, any uniform, comprehensive, accurate and reliable sources of
information about the operation of the federal criminal justice system. The
general deficiencies of Australian crime statistics have been well documented
and endlessly discussed. In the case of federal matters these deficiencies are
compounded by the absence of any signiﬁcant record keeping system
documenting the various stages in the investigation prosecution and
adjudication of offences against Commonwealth legislation. Such crime
statistics as do exist in this country fail to distinguish between State and
federal criminal matters — this is one of the by products of the “auto-
chthonous expedient”.
Commonwealth Police Statistics
Given the non-existence of national uniform crime statistics relating to
federal criminal matters what information is available on this subject? The
Commonwealth Police are at the moment the principal law enforcement arm
of the federal government and they do publish on an annual basis very limited
figures describing their enforcement activity. Diagram 1, page 36, shows the
nature of this activity, as it relates to the Commonwealth Crimes Act, between
1967 and 1978. This Act, and particularly those provisions concerned with
forging and uttering, create most of the business for the Commonwealth Police.
But the Crimes Act is only one of a myriad of Commonwealth legislative
provisions administered, from an enforcement perspective, by the Common-
wealth Police. In earlier annual reports a more extensive statistical profile was
provided about cases received in relation to many statutes and regulations.
However, because of serious doubts concerning the accuracy and reliability of
the statistics presented 'in these earlier reports the Commonwealth Police
decided, after the l975-76 report, to restrict their publication to information
about the Crimes Act.
The motives for discontinuing this statistical series were no doubt
commendable but with their departure there has been removed the sole source
of public information about the range of national cases and investigations
conducted by the Commonwealth Police. In Diagram 2, page 37, some in-
dication is given of the range of these investigations. The most dramatic
increase in any offence category has occurred in the Health Insurance Act area
which has risen from 0.5% of all cases in 1975-76 to over one-third in 1977-78.
It is rather disturbing that a national police agency of the size and  
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importance of the Commonwealth Police makes available such limited
information about its enforcement activities. Not only does Parliament and
the public have “a right to know” about these activities but adequate statistical
data is necessary to permit an evaluation to be made of the needs and
efficiency of the federal police. it is to be hoped that the situation will be
remedied as part ofthe restructuring ofthe Commonwealth and A.C.T. Police
into the Australian Federal Police (A.F.P.).
A.L.R.C. Study of Commonwealth Police Files
Confronted by this paucity of published information about the federal
offenders it has been asked to study the Commission, in the course of its
Sentencing Reference, has commissioned a number of research investigations
designed to close some ofthe data gaps. With the collaboration and assistance
of the Commonwealth Police and the Australian Bureau of Statistics a special
national study has been made of Commonwealth Police ﬁles relating to all
cases prosecuted and resulting in a conviction in the period July 1, 1977, to
June 30, 1978. Information drawn from this study is displayed in Tables 1-6 of
my paper (pages 40-43). Basically these tables show that:
* Most offenders were convicted of fraud and related offences (90%+)
"' Most offenders were convicted in magistrates courts
* About 3/; of the offenders were male.
* The majority of offenders were over the age of 24.
The information obtained from the Commonwealth Police files about the
occupation, employment status and previous record of offenders was too
incomplete to be of any great assistance.
One very interesting finding from the study is the wide variation it
reveals in the number of successful prosecutions of Commonwealth offences
in different parts of the country. You will have noticed in Table 1 that the most
populous State of N.S.W. had approximately 1/3 the number of convictions
reported in Queensland. Even South Australia had more Convictions than
N.S.W. What is the explanation of these variations? Can these variations be
accounted for by the different law abiding qualities of Australians, N.S.W.
citizens being, on this explanation, far greater respecters of the law than their
counterparts in other parts of the country? Or do they represent differing
policies towards the investigation and prosecution of offences against
Commonwealth laws throughout the country? If the latter situation prevails
this clearly inﬂuences the ultimate punishment an offender against these laws
receives. In somejurisdictions, for instance N.S.W., such an offender is, on the
face of it, less likely to be punished for a Commonwealth offence.
An Overview
The Commission’s study of Commonwealth police files and a potpourri
of other published sources of information permits the following broad
conclusions to be drawn about federal offenders:
" The nature of the Commonwealth’s criminal justice responsibilities
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ensures that federal offenders are dissimilar from State and
Territorial offenders .
" The most prolific single group of federal offenders are those who
breach the tax laws and especially laws relating to the filing ofincome
tax returns.
‘ The most common type of offence committed by federal offenders
consists of fraud or an allied crime against a Commonwealth depart-
ment or agency. The victims of federal crimes are almost exclusively
such bodies which is in marked contrast to victims in States and
Territories who are in the main individual citizens.
" Offenders against Commonwealth drug laws are a small minority of
the total federal offender population although they tend to receive
the majority of the publicity associated with federal criminal matters.
‘ Federal offenders because of the type of crime they commit are in
general older and probably better educated than their State and .
Territorial counterparts.
* It is not known how many federal offenders there are in the Australian
criminal justice system at any one time but they probably represent
no more than 5-lO% of the total offender population.
The Uniformity Question
Turning now to the second question concerned with federal offenders,
namely, should they be treated uniformly throughout Australia? This is a
threshold issue to be resolved in the Commission’s Sentencing Reference as
the Attorney-General has indicated in his paper presented here today. There is
no doubt that the “autochthonous expedient” results in major structural and
discretionary disparities in the punishment imposed upon federal offenders.
Structural disparities, which arise because the States have their own criminal
justice systems which vary one from the other, are particularly noticeable in
relation to such matters as the conditions under which federal offenders are
imprisoned, and parole and remission requirements.
Discretionary disparities, which arise from the exercise of discretion by
criminal justice decision makers, are less observable and well documented but
occur in relation to:
"' charging and allied prosecution practices adopted by police and
prosecutors, as Table 1 seems to indicate;
" the rates of imprisonment in various jurisdictions, as Table 4 seems to
demonstrate; and '
" in the length of prison terms and in parole release and revocation
decisions.
In my paper I have used certain of these disparities as examples in the
course of discussing the major policy options being considered by the
Commission on the uniformity issue. These options are three in number:
* Retention of the status quo
" Establishment of a Federal Criminal Justice System
" An interventionist approach. .
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The Status Quo
I have no doubt that the majority of State and Territorial criminal
justice agency personnel favour the retention of existing structural
arrangements for the handling of federal criminal matters. These
arrangements have the passage of time and experience on their side. I do not
propose to repeat here the arguments advanced in favour of a status quo
position. Suffice it to say that these arguments will, I am sure, be eloquently
made by others. What are the arguments for change or, in broader terms, why
should we seek to achieve, so far as possible, uniformity in the treatment of
federal offenders?
The Renaissance of Retribution
Discussion about uniformity in sentencing is really part of a much larger
debate about the imposition of punishment in contemporary society. For the
past 50 years or so the predominant philosophy of punishment has been that
of rehabilitation. But as Radzinowicz and King have noted, all attitudes
towards crime have their periods of challenge and eclipse. Yet they tend to
persist, sometimes reappearing in fresh guises, under new names.1 The
philosophy of rehabilitation would seem to be going through such a period of
challenge and eclipse while the philosophy of retribution is enjoying a
renaissance under the fresh guise of the concept of “just deserts”. This
renaissance is most evident, at present, in the United States.
There are a number of reasons for the renaissance of retribution as a
predominent philosophy of punishment but foremost among these is the
disillusionment felt by experts and laymen alike with the philosophy of
rehabilitation. This disillusionment is based upon the poor results achieved in
reforming criminals exposed to custodial and non-custodial “treatment
programmes”. The optimism surrounding the development of many new
correctional institutions and alternatives to imprisonment, particularly
during the period between the two World Wars and immediately after the
Second War, has now turned to pessimism in the light of hard evidence
suggesting “that nothing works”. Whilst some would argue that this hard
evidence is soft in places, and that rehabilitation as an ideal should not be
completely disregarded, the proponents of a “new philosophy” or “just
deserts" have gained the ascendency in the United States.2
In the name of rehabilitation great discretion has been vested in the past
in judicial ofﬁcers, parole board members and correctional administrators to
“individualise” the punishment of offenders. In the belief that offenders could
be treated, and that some require more treatment than others, sentences were
often tailored to meet the needs of particular individuals. Indeterminate
sentences of imprisonment and release on parole formed part of this
I. L. Radzinowicz and King The Growth of Crime: The International Experience, 1977,
2l5.
2. See generally R. Martinson, “What Works? Questions and Answers about Prison
Reform” (I974) 35 Public Interest; J. Wilson Thinking About Crime (1975); A Van
Hirsch Doing Justice: The Choice of Punishments (1976); N. Morris The Future of
Imprisonment (1974).
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individualised punishment system. Under this system, apparent disparities in
sentencing could be explained by differences in the character and antecedents
of offenders as well as by differences in the type of offences committed by
them.
With the demise of rehabilitation, the justification for much of the
discretion given sentencers and allied persons disappears. Even if the
philosophy of rehabilitation is not completely dead, its critics have suggested
that under its rubric substantial uncertainty and inconsistency has existed in
sentencing practice leading to unfairness in the general imposition of
punishment. To remedy this situation a “just deserts” model of sentencing has
been proposed to ﬁt the offence rather than the offender.
The notion of “just deserts” includes not only the belief that sentences
should be more determinate but also that punishment should be neither too
harsh nor too lenient. Fairness in sentencing includes both consistency,
certainty and proportionality — the sentence should fit the crime. However,
those who favour the rennaisance of the philosophy of retribution are not in
agreement about the amount of punishment which should be inﬂicted upon
offenders. It is here that the punishment hawks and doves divide. There is no
doubt that a signiﬁcant number of those urging that offenders “be punished”
also believe that they should be punished more severely than at present.
The Just Deserts Debate in Australia
The controversy produced in the United States by the continuing debate
about the philosophy of punishment that should prevail in American society
has not, as yet, surfaced publicly to any degree in Australia. However, the
Commission, in a number of its sentencing research papers, has referred to the
debate and certain proposals made in these papers have been based upon the
belief that there should be greater fairness in the sentencing process including
more consistency, certainty and proportionality in the imposition of
punishment upon federal offenders. The views expressed in these sentencing
research papers are those of the authors rather than the Commission. But if
similar views are accepted by the Commission they must lead to the
conclusion that measures should be taken to secure the uniform treatment of
federal offenders around Australia. What might those measures be? In my
paper I have discussed two options being considered by the Commission,
namely, the establishment of a federal criminal justice system, and what has
been labelled an “interventionist approach”.
A Federal Criminal Justice System
In my personal view the only effective way in which to secure the
uniform treatment of federal offenders is to establish an independent federal
criminal justice system. This may at first glance appear to be a somewhat
radical proposal. However, the federal government already possesses its own
law enforcement and prosecutor agencies. To this existing basic structure
would have to be added new federal magistrates courts and correctional
services to handle offenders convicted by these courts and by the federal
superior courts which are already in existence.
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The establishment of new federal correctional services would require the
construction of facilities and the recruiting of personnel to cater for only a
relatively small number of offenders. It is believed that there are 500 federal
offenders housed at any one time in Australian prisons out of a total
population of about 10,000. It is not known how many federal offenders are
serving non-custodial sentences. The small size of the federal offender
population is obviously one persuasive argument against the creation ofa new
and separate federal criminal justice system. However, a modiﬁed version of
this proposal might overcome this objection. With the agreement of the States
and Territories the federal government could take over the operation of all
correctional services for all categories of offender throughout Australia. At
present the quality of these services varies widely from jurisdiction to
jurisdiction. The creation of a new and comprehensive federal correctional
system embracing all existing State and Territorial correctional agencies
would offer a fresh and challenging opportunity to reshape the correctional
philosophy of the country. Given the contemporary crisis ridden conditions of
many State Correctional services in Australia, State governments might be
quite willing to hand over to the Commonwealth the responsibility of running
burdensome penal systems. The Commonwealth might, of course, be some-
what reluctant to assume such a responsibility!
An Interventionist Approach
A less radical, middle ground reform option which might be adopted by
the Commission would be to recommend a series of federal interventions in
the handling of federal criminal matters. These interventions would be
designed both to emphasise the Commonwealth’s concern about its criminal
justice responsibilities and to restrict, as far as possible, the structural and
discretionary disparities occurring in the treatment offederal offenders. In my
paper I have referred to three possible measures that might form part of this
interventionist approach:
“ Establishment of minimum standards for the treatment of federal
offenders;
" Abolition or modiﬁcation or parole and the establishment of
standard remission periods for federal offenders; and
"' Appeals on sentence to the Federal Court in federal criminal matters.
These possible reforms have been discussed in some detail in research papers
prepared by the Commission staff and are summarised in my own paper. I
shall not dwell on these here. But I will mention, in brief, a fourth measure that
might be used - the structuring of judicial discretion.3
Structuring Judicial Discretion
I have mentioned that in the past substantial discretion has been
exercised by judicial officers in sentencing individual offenders, based upon
the rehabilitation philosophy of punishment. If a move is to occur towards a
just deserts model of punishment there is far less justification for the existence
3. See A.L.R.C. Sentencing R.P. No. 7, I Potas, “Limiting Sentencing Discretion:
Strategies for Reducing the Incidence of unjustified Disparities" June, 1979.
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of such discretion. In the United States, where the just deserts model has now
been translated into practice in some form or other in more than half of the
States, and is presently being considered for implementation at the federal
level, there has been a concerted effort to structure the use of discretion by
judicial officers.
There is not time to describe these various American developments in
detail. However, among the less extreme methods adopted or proposed for the
limiting ofjudicial discretion has been that of “presumptive sentencing”. This
method, which is proposed in the new Federal Criminal Code currently being
considered by the US. Congress, establishes guidelines for sentencers which
indicate the general range of penalties which may be imposed for particular
categories of offence and offender.4 These guidelines would be formulated in
the case of the new Federal Criminal Code, by a Sentencing Commission
composed of judges and other sentencing experts. This Commission would
make a detailed analysis of existing federal sentencing practices and then, on
the basis of this analysis, and certain other criteria, publish guidelines for
federal sentencers. The guidelines would not be mandatory but if moving
outside them a sentencer would have to give reasons for his action which, in
turn, would be open to appeal. The guidelines would be updated on a regular
basis.
A “presumptive sentencing” model of this type would, in my view, be of
substantial utility in an Australian federal setting. At present individual
judicial officers around the country have no published information available
to them about the punishment imposed by their peers upon federal offenders.
In the circumstances it is scarcely surprising that sentencing disparities occur
on occasions. An authoritative Sentencing Commission in this country could
remedy this situation by issuing guidelines similar to those proposed for
federal sentencers in the United States. Such guidelines would, in my opinion,
be of substantial assistance to judicial ofﬁcers to greater uniformity in the
treatment of federal offenders.
Uniformity: To Be or Not To Be?
In outlining in this paper the major policy options being considered by
the Commission in regard to the issue of uniformity certain preferences have
obviously emerged. It should be emphasised that at this stage in the
Commission’s deliberations these are personal preferences expressed by me
and must in no way be taken to be those of the Commission. The
“autochthonous expedient” has on its side the powerful force of nearly eighty
years of operational experience. During this time the idea that national
criminal laws should be administered uniformly around the country has
received scant attention. The Commission has been asked to review this
situation. We welcome your views on this contentious issue.
4. See generally M. Tonry and N. Morris “Sentencing Reform in America“ in R.P.
Glazebrook (ed) Reshaping the Criminal Law. Essays in Honour of Granville
Williams (1978) 434.
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DISCUSSION PAPER
Professor P. H. Lane,
Professor in Constitutional Law, University of Sydney.
UNDER WHICH LAW T0 PROSECUTE?
An attempted prosecution under a State criminal law may fail because
the court finds the State law inconsistent with a federal criminal law; and thus
the State law becomes invalid under the inconsistency-Of-laws provision in
s. 109 of the Constitution.
Take the case that troubles two speakers in the Seminar, R. v.
Loewenthal; ex parte Blacklock (I974) 131 C.L.R. 338.
A. Had the prosecution been clearly brought under the Criminal Code
(Qsld) s. 469, the prosecution would have failed because the High Court
declared that 5.469 was inconsistent with s. 29 of the Crimes Act 1914-1966
(Cth.). The Queensland law provided: “Any person who wilfully and
unlawfully destroys or damages any property is guilty of an offence”. The
penalty was two years imprisonment or three years if the offece was
committed by night. The Commonwealth law provided: “Any person who
wilfully and unlawfully destroys or damages any property, whether real or
personal, belonging to the Commonwealth or to any public authority under
the Commonwealth, shall be guilty of an offence”. The penalty was two years
imprisonment.
B. The reason why the High Court found the Queensland Code and
federal law inconsistent was because the federal law intended to “cover the
ﬁeld” and the State law trespassed on to this field. It seems to me that the
federal intention was discovered either (i) in the subject matter of the federal
law, viz., the Crimes Act dealt with the protection of Commonwealth
property, and one would expect the Commonwealth to intend a common rule
in regard to this subject matter (esp. Menzies, J ., at pp. 342-343); or(ii) in the
different penalties in the two laws (Mason, J ., at pp. 344-345, 347).
What action should the State law enforcement officers take? If the State
officer prosecutes under a State Crimes Act, he may argue:
(i) that in his case the federal law does not intend to cover the field
because, unlike Blacklock’s case, the federal law does not deal with a
peculiarly Commonwealth subject matter, such as the uniform protection of
Commonwealth property; or
(ii) that in his case the mere difference in penalties is not, of itself, a
conclusive indication of the Commonwealth’s intention to cover the field: see
Dixon, J., in Ex parte McLean (1930) 43 C.L.R. 472. “If it appeared that the
Federal law was intended to be supplementary to or cumulative upon State
law, then no inconsistency would be exhibited . . . in inflicting different
penalties”, ibid., at p. 483. For example, in Jackson v. The Queen (1976) I34
C.L.R. 42 the penalties differed, yet the High Court found no inconsistency.
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The federal law was read as a law dealing with fraud specifically directed to tax
avoidance; the Queensland law was read as a law dealing with a servant’s
fraudulent entry generally. The Court did not find in the federal law an
intention to cover the field of fraudulent entries by servants.
, From these cases it con be seen that the decisive question is, what is the
intention of the federal law?
The Federal Government could assist State law enforcement by
expressly spelling out a general intention not to cover the ﬁeld of crime as a
general rule.
Such a statement by Federal Parliament appears in s. 75 of the Trade
Practices Act 1974(Cth.), and was taken literally by the High Court in R. v.
Credit Tribunal; ex parte General Motors Acceptance Corporation Australia
(1977) 51 A.L.J.R. 612, esp. at pp. 618-619. Because of the express statement
the court found no inconsistency between the federal Act and South
Australia’s consumer protection laws. The only way in which 'an inconsistency
could have arisen was by a direct collision between the federal and State laws,
say, the laws had contradictory provisions; but the Court found none.
It seems to me that the Federal Governmant could assist State law
enforcement by amending the Crimes Acts. 11, which is given here, followed
by the suggested amendment.
s. 11(1) Where the act or omission ofa person is an offence against
a law of the Commonwealth and is also an offence against another law
of the Commonwealth or some other law, the person may be prosecuted
and convicted under either of those laws.
(1 A) Where an act or omission constitutes an offence against a law
of a Territory, the validity of that law is not affected by reason only that
the act or omission also constitutes an offence against a law of the
Commonwealth.
(2) Nothing in this Act shall render any person liable to be
punished twice in respect of the same offence,
The amendment, subsection (1B), would be along the following lines:
(1 B) Unless a law of the Commonwealth expressly provides to the
contrary a law of the Commonwealth with respect to an act or omission
in either of the last two preceding sub-sections is not intended to exclude
or limit the concurrent operation of any other law of the
Commonwealth or any law of a State or Territory and in particular a
different penalty or court in the law of the Commonwealth shall not
constitute an express contrary intention.
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DISCUSSION
J. Parnell, Stipendiary Magistrate, NSW.
Although perhaps the thief of federalism, uniformity is nevertheless the
current theme but in my view the ideal of an Australian court system is
unattainable. In this regard there is a compelling article by the Chief Justice
entitled “The Consequences of a Dual System of State and Federal Courts” in
The Australian Law Journal — Vol 52, pp. 434-437, August 1978.
Senator Durack has set out on page 18 the co-operation through
sections 77 and 39 of the Judiciary Act which enables the administration of
federal justice throughout the States, and Professor Chappell is concerned
with overall uniformity.
I understand that, in the interests of a clear delineation of the separation
of powers, thejudicial personnel involved in the lower tier courts in the A.C.T.
were recently removed from the Commonwealth Public Service structure.
This occurs at a time when the section 77 delegates in some of the States are
still within the structure. Whatever may be the constitutional position, and it
is certainly not clear in the Commonwealth Constitution Act nor in the
Constitution Act of New South Wales and some of the other States,
nevertheless the matters of the separation of powers is firmly with us. The
High Court in Ex Parte Felman v. The Queen and His Honour Judge Leckie a
couple of years ago certainly reminded us of that (52 A.L.J.R. [1978] 155).
This matter of status of judicial personnel in the lowest tiers is
controversial — it is much discussed in private but it never arises in public. In
my view this is an appropriate time, having arisen indirectly through Senator
Durack’s paper and in the material presented by Professor Chappell for
discussion. It is not a matter which would involve subsidiary legislation such
as Professor Lane envisages in his paper. I think it is a matter that ought to be
discussed by Federal and State authorities. Does Senator Durack see
anything incongruous in the situation I have outlined concerning the status of
the personnel of some of the State courts, and what are Professor Chappell’s
views on the uniformity situation embodied herein?
Senator Durack
I do not see anything incongruous in the situation. I am aware, of course,
of the question which is a very interesting one as to how far the magistrates
should be removed from the Public Service structure. As Mr Parnell says, this
has been done in the ACT. It has been done in other places but not
uniformly. But it is well understood that, when there is any vesting of federal
jurisdiction in a State court, the Parliament of the Commonwealth takes the
court sitting in that jurisdiction as it finds it. That seems to have been a
perfectly practical solution. I have expressed in this paper, as indeed I have
expressed on other occasions, my view that any talk of one system of courts in
Australia, although it may be an ideal, is an impractical one and I think
entirely futuristic. We have to proceed as we have been in making very wide
use indeed of the State court system. I said in my introductory remarks that
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that does present some practical problems, and I look to the solution of those
rather than any root and branch changes.
Professor Chappell
Of course, there are no federal magistrates as such at the present time.
The proposal for a federal criminal justice system, if it were adopted, would
require the appointment of such magistrates and the qualifications which
would apply in that situation would obviously be a matter for consideration.
There are territorial magistrates in the ACT, and until recently in the
Northern Territory, who came under the Commonwealth rubric but such
court structures as are of a federal nature obviously involve, in the main,
superior court judges.
Greg Smith, Prosecution Section, Commonwealth Crown Solicitor’s Ofﬁce,
Sydney.
My question is to the Attorney-General. It is prompted by some material
in the Law Reform Commission’s Discussion Paper No.4 and Working Paper
No. 7 about an independent prosecuting authority. Mr Attorney-General, in
view of the fact your position is subject to political pressure what are your
views regarding the creation of an independent federal prosecuting authority
incorporating the prosecutorial functions currently being carried out by the
various Deputy-Crown Solicitor’s Offices?
Senator Durack
I have not formed any final view on the matter, and I have not put
anything before the government to establish something along the lines of a
Director of Public Prosecutions. From my own experience the suggestion that
there is political pressure in regard to prosecutions would be an exaggerated
concern — I certainly have not been conscious of that. On the other hand, I
cannot eliminate the fact that there is a danger there and it could be a problem.
At the federal level the decisions by and large in this area are made by the
Deputy-Crown Solicitors around the Commonwealth. I have been somewhat
surprised at the number of approaches that are made on purely legal grounds
for No Bills and Nolle’s to be entered, but they are made to the Attorney-
General personally and he has to deal with them. Nevertheless, they are a very
small number, and by and large the system seems to work effectively and
without political inﬂuence. When something is working satisfactorily you
have to make a very strong case for change, even though I recognise there is
some argument in favour of it. I have asked for the matter to be considered but
it is not a very high priority of mine. Nevertheless it is something which 1 do
hope to be able to form a view upon in the not too distant future.
Chairman
I should like to direct attention to a matter Professor Chappell raised in
his remarks about the divergencies which appear in Table 1 of his paper. Does
anybody wish to comment upon those divergencies and upon their
significance in relation to the pursuit of the ideal of evenhandedness through-
out the Commonwealth?
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Don Thomas, Acting Chief Superintendent, Commonwealth Police, Sydney.
There are tow factors which I think are complementary. The first on the
disparity of sentences between the various States, and the second on the
figures of New South Wales as they relate to other States. I believe that they
are both related to the one common factor, and that is the difference placed
upon investigation between the different States. New South Wales has over
the last three years concentrated its activities both by direction and by the
briefs that have been coming in to what might be called major or large
inquiries. The inquiries once they have begun usually take in excess of twelve
months to come to a conclusion, and as mentioned most of them go to a senior
court. Whereas the position in other States is that the matters referred are
usually single offences and are cleared up in a matter of weeks so that a
conviction is recorded almost immediately upon receipt of the inquiry.
Because New South Wales has a greater percentage of “major offenders”
where their frauds against the Commonwealth are in excess of the single
offence and can amount to several thousands of dollars for each individual
offence the sentence is usually a gaol sentence, whereas the smaller offences
are dealt with usually by way of a bond and reparation being sought.
Chairman
Can you explain the difference in fraud and forgery convictions between
say, New South Wales and Queensland where it is almost three times that in
New South Wales?
Don Thomas
I would repeat the reasons stated earlier, i.e. that the Gold Coast and
Queensland beaches appear to attract workseekers and the dole offences in
those areas are quite numerous, but such offences are cleared up usually in a
couple of weeks of coming to notice.
Associate Professor-R. P. Roulston, Director, Institute of Criminology.
I would like to draw attention to one matter in Commissioner Watt’s
paper on page 31 where he refers to:
The question of inconsistency is a vexed one and it does create some
doubts in the minds of police as to which legislation they should invoke,
State or Commonwealth, in those cases where there are similar
provisions. Experience has shown that they tend to resort to legislation
with which they are familiar.
I take it to mean that, wherever possible, State police will proceed under State
legislation and Federal police under Federal legislation except in areas of
uncertainty as to whether there is an inconsistency or whether the
Commonwealth has covered the ﬁeld
That being so, would not the amendment suggested by Professor Lane in
his paper apply:—
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(18) unless a law of the Commonwealth expressly provides to the
contrary a law of the Commonwealth with respect to an act or an
omission in either of the last two preceding sub-sections is not intended
to exclude or limit the concurrent operation of any other law of the
Commonwealth or any law of a State or Territory and in particular a
different penalty or court in the law of the Commonwealth shall not
constitute an express contrary intention.
Considering those two quotations together I wonder if Commissioner
Watt had any views of Professor Lane’s proposal as continuing and perhaps
exacerbating the position where State police will proceed under State
legislation and Federal police proceed under Federal legislation.
Assistant Commissioner Watt
What you state is correct. Basically State police tend to proceed under
the State legislation. The Federal police are not quite as dogmatic as that
because many of the Federal police were State police before so they do, in fact,
have the knowledge both ways. This in itself is, I think, a distinct advantage.
When you first read Commonwealth legislation it is different in its wording to
much of the criminal law within the State areas, and this in itself does not
assist the police to understand it readily.
I was impressed by Professor Lane's comments. A nice way of getting
around it, but from a police point of view (and I am not talking federally, I am
talking about police generally) I think the police themselves would prefer to
see a single criminal law applicable throughout the whole of Australia. I am
not saying they would prefer to see a single police force but they would
certainly prefer to see a single criminal law.
Chairman
I would like to ask Assistant Commissioner Watt to comment on the
progress being made in achieving lines of cooperation between the two police
forces — the Federal police and the State police. Before asking him to do that I
could perhaps lend point to the matter by referring to a particular incident
some months ago. A garage proprietor in Goulburn had been investigated by
the Commonwealth Police (as they then were) for having defrauded the
Commonwealth by short delivering petrol on Commonwealth warrants and
splitting up the cash difference with the Commonwealth drivers. Human
nature suggests that if that garage proprietor was doing that with
Commonwealth drivers he was probably doing it with State drivers and
perhaps with employees of private operators. Now, one wonders whether he
was later subjected to a further investigation by State police, whether he was
charged first with a Commonwealth offenCe and dealt with one court on that,
and then with a State offence and dealt with in another court on that. Or
rather was there some sensible cooperative venture launched between the
two police forces? That is merely one particular incident but it does lent point
to my question to Assistant Commissioner Watt as to what progress is being
made in achieving lines of communication between the various police forces
and ensuring cooperative action rather than independent action.
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Assistant Commissioner Watt
Certain journalists try to say that police do not speak to one another but
there would be nothing further from the truth. In the type of matter the Chief
Justice has adverted to the situation is that when the Commonwealth police
state an inquiry they do in fact ﬁll out a similar form to that ﬁlled out by State
police forces. A copy of it automatically goes to the State police. That
information is fed into the State police computer and the State police are
aware of the whole of the circumstances of the inquiry. I do not know of the
1 circumstances of the Goulburn case but when the Commonwealth detectives
go into a country town they first call at the local police station to see if, in fact,
the local police have any information that will assist them in their inquiry.
Operationally there is continual and continuing interchange between the
forces. While the forces may be answerable to different political systems it has
often been said that policing is the biggest club in the world — and I think that
is right. Police talk to police, and they certainly get along well together.
Obviously, you get personality clashes in policing as you do in any other walk
of life, but it is not one force going its way and another going another. There is
continual interplay between forces even up to Commissioner level where there
is an annual conference between Commissioners at which they discuss
common problems, common policies and matters which affect police in
' general.
Professor Chappell
It is not only a matter of the relationship between Commonwealth police
and State police agencies which is of interest, but also the relationship between
the Commonwealth police and other Federal Government agencies who also
have investigative resources. The Commonwealth police and the newly
created Federal Police are supposedly the main enforcement arm of the
Federal Government, but other departments have been able to establish their
own enforcement mechanisms. I can think of a number of departments like
Social Security, the Immigration Department and particularly the Taxation
Department, all of which employ large numbers of investigators, and in the
case of the Taxation Department also prosecute their own offences. It seems
that not always are relationships between these different agencies and the
Federal Government clearly deﬁned, the responsibilities are not clearly
articulated, and there are not guidelines which set out who has priority in these
matters. We have found also in some of the discussions which were carried out
on the Sentencing Reference a certain amount of professional jealousy
between different agencies, particularly in the ﬁeld of drug law enforcement.
The Narcotics Bureau seems to have a less than friendly relationship with the
Commonwealth police. Certainly they have a relationship which at times has
been publicly strained. It is not merely the State area in which this is a matter
for concern, it is at a Federal level as well.
J. Parnell, S. M.
On the question of uniform criminal law it occurs to me that really from
a practical point of view there is very little between the Codes and Acts and
Ordinances of the States and the Territories, and indeed the High Court has
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said1n Vallance’s case that you can go behind the Codes anyhow. Between 15
and 20 years ago there was a proposal to draft portions of an Australian
Model Penal Code and I would like to ask Professor Chappell if he knows
what happened to any work done by the States in this regard?
I doubt if there would be any great objection from any of the States to
participating in uniform criminal legislation, and I was wondering if it would
be appropriate Mr Attorney-General, to convene a meeting of the States in the
light of the feeling of this meeting that uniform criminal legislation is
necessary.
Senator Durack
I do not think the question of getting a uniform criminal Code
throughout Australia would be quite as simple as Mr Parnell suggests it may
be. We had the experience some years ago over a long period of time
attempting to get a criminal Code for the A.C.T. and there was a lot of
discussion about that with groups representing lawyers from various parts of
Australia. Once you get into the area of criminal law you are getting into a
very sensitive area indeed, and I think it would be a very fertile area for
disagreement. May be there could be a wide area of agreement, but it is on the
areas where disagreement is going to occur that such an operation founders.
Of course, the Standing Committee of Attorney-Generals was formed with
the object of trying to get uniform laws. There have been some successes over
the years in that committee in achieving uniform laws but where we have had a
success they have been very specific areas. Even in areas which may seem
simple, such as the question of domicile, it takes a long time to get agreement
on a uniform law.
Professor Chappell
I agree with the Attorney-General. The history of uniform legislation in
this country has not been a happy one and the attempts which have been made
to codify and create a uniform criminal law have not met with great success.
This is unlike Canada which has enjoyed a uniform criminal code which I
think has operated well. In principle, at least, I would certainly strongly
favour uniform criminal laws but reality suggests that it would be very hard to
achieve such uniformity, just as it would probably be very hard to achieve
uniformity in other areas that I have mentioned before. The Commonwealth’s
Crimes Act is perhaps as much in need of revision as any of those State
statutes and I was interested to see, Mr Attorney, that you were considering
revision of that piece of legislation. I would add that as part of the study we
have made in the Sentencing Reference of general criminal statutes at the
Commonwealth level we found enormous disparities in penalties that are
provided for different types of offence in different legislation. Very similar
offences which may be created in different Acts may attract very different
maximum penalties. In my view there is a need for a major restructuring of the
whole penalty structure of federal offences. This would make a great deal of
sense when allowing for greater structuring of discretion in sentencing,
because at the moment there is no effective guidance given to sentencers in
Commonwealth legislation as to the appropriate penalty. In a recent English
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report the whole field of maximum penalties for serious crimes and the actual
sentencing practice of the courts was reviewed and it was found, not
surprisingly, that maximum sentences are very rarely imposed. This report
has recommended the reduction of maxima towards the penalties actually
imposed. The report has not received a very favourable reception because it is
seen as a softening of attitudes towards punishment.
John Reilly, Commonwealth Police, Sydney.
My remarks are to Professor Chappell. I would like to draw his
attention to Diagram 1 where the number of cases reported to
Commonwealth Police show a dramatic increase in numbers. Unfortunately,
whilst the overall strength of the Commonwealth Police has been
strengthened somewhat proportionately this is not applied in the investigation
areas. The large increase in force strength was in the areas of diplomatic
consular security and in fact the increase in the investigation staff is minimal.
This is illustrated in Diagram 2, where offences under the Health Insurance
Act represent in 1966/ 67 something like 0.5% of our work load, now represent
33%, but our increase in staff is nil. We had none to start with, we still have
none. In last year provision was made for four additional staff to be provided
for the investigation of these offences, but these positions have never been
filled, so that we ofﬁcially have no staff to investigate one third of our
workload.
Chairman
The human aspect of this problem focuses on the person who suffers
criminal judgement and is either sentenced to imprisonment or subject to
some other form of penal consequence. From the point of view of the person
in gaol it does not matter under what law he was convicted — all he is
concerned about it that he is in gaol, and the man in the next door cell may be
in gaol for a much shorter period for a similar offence 'or something that seems
similar. There can be deep and understandable resentment if the system of law
under which the neighbour has been sentenced provides for more lenient treat-
ment than the casein hand is suffering. The pursuit of evenhandedness in the
scales of penalties, and even more particularly of uniformity of sentencing
options throughout the whole of the country, is very desirable. We tend to
lose sight of the sentencing options because they often do not come very much
to the surface in statistics. But the wide divergence at the moment between
States in the availability of sentencing options is amatter of concern to all who
fulfil judicial functions. We look with envy at options available in other
States, we look with regret at limitations on such things as week-end detention
in this State.
Emeritus Professor K. 0. Shatwell
A problem which has increasingly come to my attention (because since
retirement I have been involved with Corrective Services) is one that arises in
any Federal system. I think Professor Chappell will be familiar with it in
America. It is that where a man gets a substantial sentence in in this State he is
very often wanted on similar serious charges in other States. He therefore
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serves his sentence knowing all the time that extradition proceedings are
pending against him and that when he has served his sentence in New South
Wales he is likely to be taken to, say, South Australia to begin a similar
substantial sentence. In a unitary system, of course, these things are known,
and the further offences will be taken into account and disposed ofat the time
of the original conviction. But I know of at least three cases in New South
Wales where people face substantially more than life sentences for offences
which do not carry a life sentence, because of the way the system operates. I
think this is a very serious issue, particularly in a system which aims at
rehabilitation; what you are likely to get is an attempt at escape rather than
any serious attempt to join a programme.
Senator Durack
I have referred to this issue in my paper. It is an exercise that is going on
in the Standing Committee of Attorneys-General and hopefully we will reach
agreement before too long on a scheme for transfer of prisoners. Of course, the
question is a wider one than that because prisoners want to be transferred to
their home State so that they can be more easily visited or for other reasons,
but certainly the point that Professor Shatwell has made is another very real
reason why there ought to be a facility for transferring prisoners. I hope that
we will be able to reach agreement in the Standing Committee of Attorneys
General and have some adequate amendments in respect of Federal and State
laws to provide for it. ‘
Professor Chappell
I agree that this is a signiﬁcant problem, and we have received a number
of submissions from federal offenders who pointed out this dilemma of going
elsewhere to be confronted by further charges, and they may well spend far
longer in prison after adding up all the sentences than they would for a very
serious offence attracting a life sentence.
The remedy does lie in agreement between the States and Federal
authorities and I am very pleased to learn that those agreements are
apparently being reached now. I would add that it has been a matter that has
been discussed now for a number of years and legislation on this topic has yet
to emerge.
The Honourable Mr Justice A Roden, Supreme Court,N.S.W.
There is a matter concerning disparity which I think bears some
consideration. We need to look at a question of whether there is not a dilemma
that will always be with us in a federal system, and whether in seeking to
overcome disparity as between federal offenders in different States we will not
create at least equally undesirable disparities within individual States.
Professor Chappell speaks of the structural and discretionary disparities
that federal intervention might overcome. That, of course, implies that those
disparties exist, as of course they do, and it also implies that if there were a
federally imposed uniform standard in respect of all federal offenders there
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would necessarily be significant differences between the federally imposed
uniform standard and the standard operating within certain States in respect
of purely State matters. Within the one State dealing with offenders who are
much closer to one another geographically than federal offenders in Perth and
Sydney, there would be an artificially introduced disparity with the same
courts and possibly the same judicial ofﬁcers required to apply different
principles and different standards when dealing with people who may have
committed breaches of different divisions, some Federal and some State,
although the quality of the act may be indistinguishable. I am thinking, Chief
Justice, of your example of Goulburn where perhaps someone commits a
fraud upon the Commonwealth at one garage on one side of the street and
someone commits a similar fraud on some party other than the
Commonwealth at another garage on the opposite side of the street. If they
were dealt with in the same court and that court was obliged to apply the
federally imposed standard in one matter and to follow the accepted standard
of the State in the other matter there could be what it seems to me might be a
potentially more dangerous disparity than the disparity that presently exists
between the treatment given to federal offenders in different parts of the
Commonwealth.
It may well be that this is a dilemma that is inevitably with us in a federal
system, and we may be in error if we just look at it in terms of a crime within a
federal system and say federally it is desirable to do away with the interstate
disparity in respect of federal offenders. We should perhaps be looking at the
general question with always the possibility that, if there is some general
standard imposed in respect of federal offences which spreads throughout the
States, there may be some hope that those standards would find themselves
being adopted for purely State purposes.
Senator Durack
One of the factors which inﬂuenced me primarily in giving the Reference
on Sentencing to the Law Reform Commission was the limitations there were
on the type of sentences that could be imposed under the Crimes Act. This was
emphasised to me at the Inaugural Conference of Stipendiary Magistrates
held in Sydney-about eighteen months ago, and I was most impressed with the
number of magistrates who did indicate that when they were sentencing a
federal offender they did not have the same variety of options open to them as
they had in their own State. It is really not just a problem of achieving
uniformity, it is a matter of providing courts called upon to sentence federal
offenders with the same range of options that are open to them when they are
sentencing a state offender.
Professor Chappell
Mr Justice Roden has eloquently expressed one of the real dilemmas
that does exist in this area, and, of course, disparity is not a problem which is
limited to federal offenders at all. It is a problem which faces all offenders.
Indeed we have as part of the submissions made by state offenders to the
Commission received evidence that this is a matter of great concern to those
who are sentenced. There is a belief, perhaps not justified in all cases, that
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there are widespread individual variations in sentences. We are told that there
are what is called “forum shopping” for different judges, some of whom are
believed to be “hard" and others believed to be “soft". If you are coming up
before a hard judge apparently the thing to do is “somersault” i.e. change your
plea and try and come up with a better judge next time, and this inﬂuences
behaviour right throughout all Australian criminal justice systems whether
they involve state or federal offences.
In seeking to achieve uniformity in the punishment imposed upon
federal offenders by establishing sentencing guidelines and minimum
standards for their treatment we are attempting to improve the lot of not
merely federal offenders but of all offenders, and perhaps by persuasion,
rather than by coercion, indicate ways in which this might be achieved. I am
not convinced that by providing different criteria or guidelines for the
sentencing of federal offenders that this would create massive feelings of
unrest and massive feelings ofinjustice in the State correctional systems as has
been suggested to the Commission by some State Correction administrators.
Federal offenders are a very small group. They are already in a sense subject to
disparity around the country. There have not been riots instituted by federal
offenders and I do not think that would happen if they had different parole
requirements and different remission requirements.
The overall aim of the work that the Commission might be engaged in
here is to try and influence the whole structure of sentencing round the
country by persuasion in a variety of ways.
Chairman
The problem of seeking to achieve uniformity throughout the States in
criminal law is magnified when it is realised that the criminal law extends over
a wide range of community activity. There is not much politics when you are
describing the crime of murder, or the penalty for murder or for bank robbery.
But, for example, with the Summary Offences Act and kindred legislation the
political views and the policy of the government of the day in any one State
may well require a particular approach to be made to socially significant
legislation such as might not find favour either with other States or with
successive governments in the years ahead. It cannot necessarily be the subject
of criticism that any government, Commonwealth or State, would wish to
reserve to itself the freedom to implement the policies of the party of the day in
socially sensitive areas of the criminal law. I do not know whether it is
practicable to hive off from the overall field of the criminal law what might be
said to be the non-political parts such as murder and rape, and to seek
uniformity there. It is really in the socially delicate area that this main problem
arises both in practice and in pressing for and achieving uniformity.
Senator Durack
One of the excitements of politics is that you are never too sure what is
going to become a political issue and even some of the more innocent looking
propositions can acquire a political character, so I am pessimistic. I think I
expressed that earlier in answer to a question by Mr Parnell about the
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possibility of getting agreement on any really major aspect of criminal law
amongst the States and Federal governments. Even if we did tackle any major
area of it along the lines you suggest there are a great many areas where there is
probably more prospect of getting agreement for uniform laws. What I do
hope that we can achieve in the long run in Australia is some agreement on the
basic standards in relation to laws (and with this, of course, with particular
implications for the criminal law) along the lines of the International
Covenant on Civil and Political Rights. I will be introducing into the
Parliament next week a proposal for a Human Rights Commission which will
be purely an advisory body to the Commonwealth Government in respect to
Commonwealth laws and practices under Commonwealth laws by
Commonwealth officials, and the guiding light for that Commission’s
operations will be the International Covenant.
I spent about a year in consultation with my State colleagues to see if we
could not reach agreement on ajoint Commonwealth State Commission to do
the same exercise in respect of State as well as Federal laws. At this stage that
has not proved possible although when we do meet we have now and I think
we will continue to have an item on a subsequent meeting in relation to
Human Rights matters. It is a separate meeting from that of Attorneys, and
we are at the moment actually specifically discussing the question of the
ratiﬁcation of the International Covenant and trying to reach agreement
between the States and ourselves as to the terms on which that could be
ratiﬁed.
I think in the long run a lot will come out of that meeting of State and
Federal Ministers in relation to Human Rights and the standards of the
International Covenant, and as a result of those discussions you may get
judgements being brought to bear on individual criminal laws throughout
Australia which will lead to a greater measure of uniformity. I think it will be a
long process but I think it is one which will come in due course.
J Parnell, S. M.
I think the problem of uniform law has been solved because, Mr
Chairman, you have correctly perceived that there are areas peculiar to
localities in which there will always be local ordinances, local laws, such as
some sections of the former Summary Offences Act, and also there are areas
which the ordinary member of the public, the reasonable man, would regard
as a crime, i.e. murder, rape, armed holdup, obtaining property by false
pretences, etc.
In relation to those latter matters I adhere to the view that the various
Codes, of Queensland, Tasmania and Western Australia, the Acts of the other
States and the Ordinances of the Territories are remarkably similar. I do not
think there will be any great problem in achieving a uniform approach from
the various States in regard to these matters which the communities regard as
crimes and chich are now embodied in the various criminal Codes and
criminal Acts by name.
Professor Chappell, did you locate that Code which was commenced in
the early ’60’s that I referred to earlier?
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Professor Chappell
I am still searching for it. I am familiar with that Code which if I recall it
was on of the Law Council’s drafting efforts. There was also a Code which the
Attorney-General referred to which was drafted for the Australian Capital
Territory. We certainly have looked at these documents. There is also a draft
Military Code which has some interesting ideas incorporated in it, but they
have all gone the way of such Codes — into the back rooms of someone’s
storage area. I am not sure myself that I can be as certain that there are great
similarities between the criminal laws of the various Australian jurisdictions.
There are quite major differences. One which springs to mind immediately in
the sentencing area involves Tasmania. The Tasmanian Criminal Code
allows, other than for murder, the imposition of any sentence up to and
including 21 years of imprisonment. There is complete discretion under the
Tasmanian Criminal Code to sentencers to virtually do what they wish with
no guidance from the legislature. It is very different, of course, in other
jurisdictions.
Associate Professor R. P. Roulston, Director Institute of Criminology.
My question would be directed both to the Attorney-General and to
Commissioner Watt. They both refer to the Criminal Investigation Bill with
some reticence I thought. What progress if any has been made on that Bill
other that it is being reviewed? Also did I read Commissioner Watt correctly
when he took, what I think, the optimistic view at page 30 that the checks and
balances to ensure that police interrogation procedures are fair and impartial
are already part of our system and to do otherwise and enshrine our present
procedures in legislative form would be against the best interest of the
community. He goes on to comment that the initiative proposed within the
Commonwealth area for ciminal investigation will lead to uncertainty in the
criminal investigation process particularly where Federal and State police
officers act in concert.
I was wondering does this mean that it is thought that there is a common
practice in all police investigations and police procedures on identification,
interrogation, etc., etc., and that there is already uniformity as a matter of fair
play throughout Australia and the introduction of a Criminal Investigation
Bill with possible spin off to the States is in Commissioner Watt’s view
undesirable; or are there greater problems presenting themselves to the
Attorney-General?
Assistant Commissioner Watt
The problem, as I see it, is a practical one for the police themselves. In its
present form the Criminal Investigation Bill relates only to the
Commonwealth Police Force and the provisions of the Bill at the moment
restrict only the Commonwealth Police in their investigation of offences. I will
not go into the Bill because it is quite a long document, there are something
like 95 new or partially new procedures in the Bill itself. They are quite
different in many instances to the procedures that are now followed by police
forces throughout Australia. If the Bill were to come in in its present form, or
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any form which is different to the existing practices, ifin fact it was only made
to apply to one particular class of investigators as distinct from people
investigating offences under Commonwealth law, then where you have ajoint
investigation such as the Commonwealth police and State forces or the
Narcotics Bureau working together which procedures do you, in fact, follow?
If the leader of the investigation happens to be a State police officer then he is
going to follow State procedures, and yet it may well be an offence under
Commonwealth law. That is the dilemma the law enforcement people are in
and, of course, it may well be that it does not stop at that particular stage. I
think that there ought to be something laid down. Whatever form that Act
eventually finishes in which allows for certainty in a very difficult situation
and a difficult area in criminal investigation where the man at the sharp end
ought to know what are his guidelines.
Senator Durack
I would just like to add to what I have already said. As Professor
Roulston said I only made a somewhat bland reference to it in the paper and
the justification for that is simply that the government has not made any ﬁnal
decision as to where we are going with that Bill. It is a Bill that has created a
. tremendous 'amount of interest, comment and very trenchant criticism of
which you have heard from Mr Watt, but you can appreciate from what he
said that there are very major difficulties with the Bill as it has been
presented. ,My Department has been engaged in an analysis of all the various
criticisms. We decided to set up an inter-departmental committee, comprising
those departments concerned with the problems presented by the Bill, (the
police were the major one) and chaired by an officer of my Department. They
have been working on it for many months and they have now completed it and
I am in the process offormulating submissions for the government as to where
we will go next. But one reason that we have not moved any further apart from
those difficulties is that we wish to be able to discuss the matter with the new
Federal Police when it was established and, in particular, the new
Commissioner of the force. Whatever proposals I decide to make will be made
after discussion with the Australian Federal Police. The Bill has a good many
worthwhile points in it, on the other hand it does provide for a lot of
complicated procedures which would be unfamiliar to police forces. It is with
regard to these procedures that I have been giving close attention, and I still
hope that we will be able to come forward with a proposal that will meet the
criticisms which have been made but will nevertheless implement what I think
would be some very worthwhile reforms.
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